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Introduction. Energy issues are critical from the outset European integration
and remain relevant throughout the history of the functioning of the EU [1]. At the
same time, energy as such and the EU energy policy is not only one of the most
important issues in the economic policy of this supranational organization, but also
a significant challenge for all its member countries [2]. Inter alia, the relevance of
EU energy policy is due to the fact, that the energy factor is increasingly becoming

an influential factor in relations between states.

At the same time, the EU energy policy is built in a complex global economic environment,
the main characteristics of which are rising prices and competition for energy resources,
accelerated depletion of energy reserves, non-transparency and non-competitiveness of energy
markets, underinvestment in energy industries of exporting countries [3].

A special type of factors that have a significant impact on the condition of the energy sector
are economic and political factors, such as global and local financial crises, political instability,
wars, embargoes, various sanctions from the UN and other international organizations [4].

For example, due to the full-scale war launched by Russia in Ukraine on February 24,
2022, the EU is currently trying to rapidly reduce dependence on Russian fossil fuels by
transitioning to alternative energy sources and joining efforts to develop a more sustainable
energy system and strong energy union.

In addition, the EU is facing such challenges as increased demand for energy and the
need to reduce the negative impact of the energy sector on the environment. That is why, the EU
member states have come to understand that in order to solve these problems, concerted actions
are required at the EU level. As X. Smirnova and M. Medvedieva mentioned, the EU law is the
most comprehensive and integrated among all legal models of tackling the problem of energy-
climate policy regulation and it may form the basis for enhanced future action at the global level
[5].

In the 21st century, the problems of stable energy supply to the member states of the
European Union have taken one of the priority places in the policy of integration association,
which is due, on the one hand, to the depletion of the planet’s resource base, and, on the other
hand, to an increase in energy consumption. At the same time, the problem of stable provision of
the economy with the required amount of energy resources with minimal risks takes a leading
position in the internal political and foreign policy strategy of the EU.

Currently, the European energy legislation provides for a certain harmonization of changes
in legislation in all energy sectors, such as electricity, coal, oil and gas, nuclear energy and the
use of alternative energy sources, etc.

For instance, on the supranational level the European Commission carries out activities in
the field of energy in a number of areas, inter alia, the EU Energy Strategy and the EU Energy
Union; markets and consumers; import and security of energy supply; renewable energy; energy
efficiency; oil, gas and coal; nuclear energy; energy infrastructure; international cooperation, new
technologies and innovation; ensuring compliance with energy legislation.
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However, it should be noted, that despite considerable attention to the EU energy policy,
its features at the present stage are not fully researched. Moreover, the EU energy policy is still
relevant nowadays due to the fact, that practice of energy regulation in the EU is constantly
changing and new development plans for this sector are emerging.

Materials and Methods. Defining the components of the concepts and terms of
EU legislation on energy policy requires the use of a number of general scientific
methods, inter alia: synthesis, deduction, induction, abstraction, etc.

For example, the method of theoretical generalization was used to form one’s
own approach to understanding key concepts in the field of EU energy policy.

The method of content analysis was used in the study of the source base -
regulations, treaties, concepts, directives and other documents governing EU energy
policy. The method of content analysis not only allows to fully disclose the content
of these documents, but also to identify the logic of their essence, sequence of tasks,
unambiguous interpretations and other important parameters that can be used to
characterize the EU legal framework in the energy sector.

The method of factor analysis was introduced to process and summarize the facts
of practical implementation of EU legal policy in the energy sector in the member
states of this European association. The historical-legal method was used to analyze
the evolution of the legal regulation of EU energy policy.

Results and Discussion. The implementation of the idea of European
integration began, inter alia, with the deepening of cooperation in lots of economic
spheres, including the field of energy, in particular with the establishment of the
European Coal and Steel Community in 1951 and the European Atomic Energy
Agency in 1957.

At the same time, the energy policy of the European Union began to form at the
turn of the 80s-90s of the twentieth century with the liberalization of electricity and
gas markets, as well as the intention to create a single European energy market.

For the first time, the European Commission proclaimed a concept for large-
scale reforms of electricity and gas markets in 1988. In justifying the need for these
reforms, the European Commission noted that «a more integrated European energy
market will help reduce energy costs ... and improve the cost structure and rationalize
the production, transmission and distribution of energy». The Amsterdam Treaty,
1999 [6] defined energy policy as a factor in the sustainable development of society.

In addition, such legal acts as the Council Resolution of 1995 on the Green Paper
on European Union Energy Policy [7] and the Council Resolution of 1996 on the
White Paper on Energy Policy for the European Union [8] were important for a
comprehensive understanding of the EU’s energy objectives and targets.

For example, the 1997 White Paper [9] contained a Community strategy and
action plan for renewable energy sources. The main objective of the White Paper
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was to double the share of renewable energy sources in the EU’s domestic energy
consumption from 6% in 1997 to 12% in 2010.

The Green Paper of 2000 [10], was also an extensive document. It analyzed and
assessed the situation in European energy, pointing to the growing need for energy.
In order to counteract such trends, it is necessary to adequately stimulate supply and
demand. This requires innovative, integrated action in two areas: monitoring the
growth of energy demand associated with improving its efficiency; control of
dependence in the field of energy supply, which is associated with the optimization
of the structure of their sources.

Since the entry into force of the Lisbon Treaty, energy policy has come under
the joint competence of the EU and the member states. In this sphere legislative acts
are adopted in accordance with the usual legislative procedure, based on the
exclusive legislative initiative of the Commission and the cooperation of two
legislative institutions - the Council of Ministers and the European Parliament.

Section XXI «Energy» of the Treaty on the Functioning of the European
Union [11] sets out the objectives of the Union’s energy policies, namely: to ensure
the functioning of the energy market; to ensure the security of energy supply in the
Union; to promote energy efficiency and energy saving, as well as the development
of new and renewable energy sources; promote the integration of energy networks.
At the same time, EU energy policy is based on the principles of transparency, non-
discrimination, environmental protection and social inclusion.

It should be noted, that legislation on the internal gas and electricity market in
the European Union is formed within the so-called energy packages. Only in the late
1990s was the EU’s First Energy Package adopted, in 2003 - the EU’s Second
Energy Package, in 2009 - the EU’s Third Energy Package, and in 2019 - the EU’s
Fourth Energy Package.

The Clean Energy for all Europeans Package is the fourth and the latest update
in the European energy policy framework, aiming to facilitate a clean energy
transition and the implementation of the Energy Union strategy goals. It addresses
five key dimensions: 1. Energy security, solidarity and trust; 2. Internal energy
market; 3. Energy efficiency; 4. Decarbonization of the economy; 5. Research,
innovation and competitiveness [12].

Energy security, solidarity and trust

Ensuring energy security is one of the key areas of activity of the European
Union. Energy security is a strategy aimed at achieving energy independence in the
region and ensuring the energy security of all members of the European Union.

The energy security of the European Union is associated with the limited
reserves of resources, which are extremely unevenly distributed around the planet.
Due to the lack of their own resources, the states of the European Union are forced
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to import raw materials in large quantities. As a result, dependence on supplier
countries increases, which is an immediate security threat. Thus, the European
Union needs a unified and well-thought-out policy aimed at ensuring the energy
security of the region.

Under energy security is understood the state of protection of the country from
threats to reliable energy, including fuel, supply. The essence of energy security is
to guarantee a continuous supply of energy resources at affordable prices [13].

Guaranteeing energy security means achieving a state of technically reliable,
stable, economically efficient and environmentally balanced provision of energy
resources to the needs of the economy and the population, as well as creating
conditions for the formation and implementation of a policy to protect national
interests in the energy sector [14].

At the same time, the definition of energy security is contextual and dynamic in
nature. The scope of energy security has also expanded, with a growing emphasis
on dimensions such as environmental sustainability and energy efficiency [15].

Many energy security concepts are based on the assertion that it consists of the
following four elements: availability, accessibility, affordability, and
acceptability [16].

The EU’s energy security activities are based on the Energy Security Strategy
[17], which was approved in May 2014, aimed at ensuring security of energy
supplies and maintaining price stability.

Among other things, it should be noted that the key drivers of energy security
for the EU are: completion of the internal energy market; diversification of supply
sources; strengthening cooperation between states on gas transportation and storage;
increase energy efficiency; reduction of harmful emissions into the atmosphere.

An important aspect is also the creation of a solidarity mechanism, according to
which, in the event of a threat of interruption in the supply of hydrocarbons to some
countries, the European Union will be able to assist them by promptly organizing
alternative supplies from other countries and regions.

Internal energy market

The creation of a common EU energy market is a challenge which the
governments of EU countries and EU institutions have to meet. The difficulties
experienced so far in the scope of implementation of EU directives concerning the
liberalization of energy market confirm that member states trying to reach the EU
goals are simulteniously attempting to protect the interests of their own energy
companies [18].

There are many good reasons why Europe has been so slow with the
liberalization of its electricity sector. This market project aimed to open up national
monopolies’ territories to foreigners, which of course was a radical project that
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inevitably triggered huge and fierce opposition. Second, there was no wave of
disruptive technological innovation — unlike in the case of telecoms — to challenge
the incumbent energy giants. Third, electricity is a difficult product to trade, as it
requires hundreds of technical, legal and economic rules and standards to be agreed
upon before it can become tradable. Electricity is, after all, not more than a
coordinated flow of electrons inside the millions of metallic wires of a gigantic,
interconnected network. Therefore, for decades electricity was considered to be a
typical “anti-market” product, best suited to natural or franchised monopolies [19].

The creation of a single energy market was of particular relevance for the
monopolized markets of the electric and gas industry, where national vertically
integrated enterprises (often state-owned) dominated, which had a monopoly on the
production, transportation and supply of energy to consumers, which led to the lack
of competition with all the ensuing consequences [20].

For today, the EU internal energy market constitutes the integration of EU
member states’ gas and electricity markets into one single market based on the free
movement of goods, services, capital and persons. It aims to create free and fair
competition in the energy sector, in which consumers (both industrial and
household) can freely choose their supplier, and suppliers can provide gas and
electricity without any restrictions across borders [21].

An institutional structure of the internal electricity market has been created in
the EU, which includes national and regional regulators, an Agency for cooperation
of energy regulators, Coordinating and advisory bodies and other state and public
organizations with mixed competence.

The Agency for the Cooperation of Energy Regulators was established in 2010
in accordance with Regulation 713/2009 [22]. The Agency for the Cooperation of
Energy Regulators has been fully operational since 2011. The role of The Agency
for the Cooperation of Energy Regulators is to coordinate the work of national
regulatory bodies, participate in the creation of rules for the use of energy grids,
make decisions on the timing and conditions for ensuring access and ensure the
security of cross-border infrastructure, advise on various issues related to energy and
institutional structures, monitor developments in the European energy sector, etc. In
2019 the activity of the Agency for the Cooperation of Energy Regulators was
strengthened and new legal basis was adopted, inter alia, Regulation 2019/942 [23].

Cooperation of national regulators of the EU electricity market is carried out
within the framework of the Council of European Energy Regulators, established in
2000. The Council acts to protect consumer interests and promote the creation of a
single, competitive, efficient and sustainable internal energy market.

An important component of the regulatory apparatus of the EU electric power
market is the European Network of Transmission System Operators for Electricity,n
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which ensures the interaction of system operators at the national and regional level.
Its main task is the operation, management and development of the transmission
network.

In general, the energy policy within the EU contributes to the further
rapprochement of countries and regions and the deepening of integration, but the
further fate of this direction already within the framework of the Energy Union will
depend on the ability to find a balance between national and European interests.

Energy efficiency

Improved energy efficiency, including the efficient production, distribution and
use of electricity, is central for climate change mitigation and to improve security of
supply [24]. At the same time, improving energy efficiency can reduce the
consumption of energy resources, while ensuring economic growth and meeting the
needs of citizens, as well as increases the competitiveness of the economy.

The European energy policy in the field of energy efficiency includes measures
established within the framework of the adopted EU strategies, namely: the Strategy
for Energy and Climate - 2030, which envisages an increase in energy efficiency of
at least 27% by 2030; «Clean energy for all Europeans», which implies rational
energy consumption through improved energy efficiency.

It should be noted, that the EU has adopted a number of directives and
regulations in the field of energy efficiency, among which are: Directive 2010/31/EC
on the energy performance of buildings [25], Directive 2012/27/EC on energy
efficiency [26], Directives 2009/28/EC and 2018/2001 on the dissemination of
energy from renewable sources [27], Directive 2009/125/EC on ecodesign
requirements [28], Regulation 2017/1369 on energy labeling [29].

Directive 2010/31/EC on the energy performance of buildings stipulates that
from 2021 all buildings under construction must be «zero energy», that is, produce
all the energy required to operate the building. And all government agencies by 2019
should be located in buildings with «zero energy consumption». Member countries
should establish national building certification systems; such certification will be
required for buildings with a total area of more than 500 sq. m. The directive
established detailed standards for heating, air conditioning, ventilation, lighting, etc.,
and provided a number of mechanisms to promote energy conservation and control
over the use of buildings. When renovating existing buildings, they must be
refurbished according to these standards.

The basic document in the field of energy efficiency is Directive 2012/27/€C,
which sets minimum requirements for energy efficiency. This was the first document
that provided for an integrated approach to energy conservation policy at all stages
of energy production, transformation and consumption. Until that time, only
documents on certain aspects of energy efficiency existed in the EU.
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For example, it requires Member States to adopt National Energy Efficiency
Plans and update them every three years. In Art. 8 contains provisions on energy
audit and energy management systems. The issue of energy efficiency in the context
of heating or air conditioning is devoted to Art. 14, which provides for maximum
use of national cogeneration opportunities. Article 15 obliges Member States to
ensure that energy efficiency requirements are taken into account by national
regulatory authorities when deciding on the operation of gas and electricity
infrastructure.

Directives 2009/28/EC and 2018/2001 on the dissemination of energy from
renewable sources establish binding government targets to achieve the total share of
renewable energy from energy consumption in general and the share of renewable
energy in the transport sector. These Directives prescribe an increase in the share of
renewable energy sources by 10% of the total primary energy consumption.

Directive 2009/125/EC on ecodesign establishes a legal framework for EU
ecodesign requirements for energy-using products in order to ensure the free
movement of these products in the domestic market. In order to certify that a product
complies with the requirements of this Directive, the manufacturer must mark the
product with the letters «CE».

Regulation 2017/1369 for energy labelling sets criteria for energy labeling. Thus,
the European Union introduces a significantly updated system of energy efficiency
classes, which is reflected on the corresponding energy efficiency labels and in the
best way informs the consumer about the energy efficiency of products. On the label,
the equipment is divided into different efficiency classes from A to G, where class
A+++ is the most energy efficient and G is the least efficient.

Decarbonization of the economy.

Compliance with environmental protection requirements is identified with the
exclusion or minimization of the negative impact of energy on the environment and
living conditions of society. That is why, over the past decades, there has been a
trend in the EU energy policy towards a systematic increase in decarbonization, the
main directions of which are to reduce greenhouse gas emissions and increase the
share of renewable energy sources.

In recent years, the energy balance of the European Union has undergone
significant changes, in particular in 2020 the share of coal and nuclear generation,
compared to 2015, decreased by 20% and 10%, respectively. At the same time, the
share of electricity produced from natural gas decreased insignificantly, by only 4%.
Instead, the share of energy production from alternative sources increased, which
led to a decrease in the carbon intensity of electricity production from 317 grams to
226 CO2/kWh. Thus, electricity in European countries has become 30% cleaner than
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in 2015. All this testifies to the inevitability of the European Union’s energy
transition policy [30].

Since the adoption of the first EU climate and energy legislation in 2009, setting
a series of relevant targets and the necessary binding mechanisms to achieve these
indicators, the EU has come a long way in developing this area of energy policy.

An important stage in the development of this area was the adoption of the
fundamental document in the field of long-term economic development of the EU in
December 2019 «A European Green Deal» [31], which aims to decarbonize the
energy sector and turn Europe by 2050 into the first «climate neutral» continent. Its
goal is to halve carbon dioxide emissions by 2030 and complete decarbonization
(zero CO2 emissions) by 2050.

In particular, it is planned to pay special attention to industries that have a strong
impact on carbon dioxide emissions, such as metallurgy, cement and textile
production. The steel industry is expected to be fully prepared for the use of
hydrogen in 2030, having launched a 20-year investment cycle by that time.

Thus, taking into account the increasing tendency for decarbonization of the
energy sector, it should be noted that, in fact, at the moment, energy sustainability is
coming to the fore in the EU energy policy. On the one hand, the focus on
decarbonization aims to achieve a reduction in the rate of global warming by
reducing greenhouse gas emissions. However, on the other hand, the course towards
decarbonization of the economy also affects the long-term prospect of reducing
dependence on imports of fossil energy resources (including natural gas) by
increasing the local energy potential of the EU through the development of
renewable energy sources and other climate-neutral energy sources, including
hydrogen, synthetic gases, biofuels, etc. This approach is implemented through
government subsidies for the renewable energy sector, policies to reduce investment
in fossil fuels, and through appropriate regulation that creates additional
administrative and financial barriers to the development of hydrocarbon energy.

As part of this plan, the EU’s emissions trading conditions are being tightened:
the fourth phase of the European Emissions Trading System involves the phasing
out of free carbon dioxide emission credits.

The European Commission proposes also to introduce measures of carbon
protection of EU producers through the carbon border adjustment mechanism. The
European Commission justifies the need for such measures not only to protect the
interests of EU producers, but also the need to minimize the risk of increasing global
greenhouse gas emissions due to the so-called «carbon leakage» effect [32].

Research, innovation and competitiveness

Today, innovation is the path to competitiveness and national progress. In
addition, innovation is important to address global challenges such as climate changen
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and sustainable development. Thus, the European Union is today the main initiator
of the formation and implementation of innovative strategies for sustainable
development, not only for EU member states, but also for other countries on the
European continent. Innovative strategies focus on priorities such as building an
open and competitive economy, reducing CO2 emissions, sustainable management
of natural resources, nuclear safety, developing a system of safe technologies in the
energy sector, increasing the use of renewable energy sources and clean energy.

Conclusion. The problem of EU energy policy is complex and requires the
combined efforts of all European countries to ensure a reliable and sustainable
energy supply. However, the EU is one of the world’s first economic blocs, which
has developed and is quite successful in implementing a common energy strategy.

The objectives of EU energy policy include improving competitiveness, security
of energy supply and protecting the environment. EU acquis in the energy sector
include rules and policies, especially with regard to energy security, solidarity and
trust, internal energy market, energy efficiency, decarbonization of the economy,
research, innovation and competitiveness, etc.

It should be noted that the European energy policy of recent decades has
traditionally been focused on the development of renewable energy sources,
reducing the dependence of the European Union on imports of hydrocarbons and
reducing greenhouse gas emissions.

One of the biggest problems of the EU’s common energy policy is the EU’s
dependence on imported energy. The situation has deepened since the Russian
Federation's full-scale invasion into Ukraine on February 24, 2022. That is why the
European Union should switch to the use of alternative energy sources and join
efforts to develop a more sustainable energy system and achieve a strong energy
union.

There is a need to increase investment in the power grids and interconnections
of the national energy systems of the member states. It is due to such investments
that a single pan-European energy network can be created, as well as diversified
sources of energy resources.

There is also a need to unify the energy legislation of the European Union. The
EU energy policy today is not sufficiently harmonized. For example, the European
Union does not have a significant impact on strategic issues related to energy imports
to the EU. That is why, the energy sector should be harmonized at the supranational
level. In addition, the external dimension of the EU’s energy policy should be
strengthened.
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BOJIOINEHKO-BICJIOBOKOBA Ouabra MukoJjiaiBHa,

‘,’ Kanouoam opuduynux nayx, II1 «Apxieui ingpopmayitini cucmemuy

CYB’€EKTHU HEPKOBHO-ITPABOBUX BI/IHOCUH
TA HEPKOBHA ITPABOCYB’€EKTHICTbD

Ha cydacHOoMy erari po3BUTKY IpaBOBOi HAyKH OKpPEMOi yBaru 3aciyroBYy€
BU3HAUEHHS TMPABOBUX IMOHITh, KaTEropiil Ta I1HCTUTYTIB TaKoi CHEHU(IYHOT
CHCTEMH TpaBa, K MPaBo peiriiHe, 30kpeMa, MpaBo KaHOHIYHE a00 IIEPKOBHE, SIKE,
SK BBaXA€TbCAd €, TO-TIepIIe, HAMOLIbII PO3BUHEHUM Cepell IHIIUX CHCTEM
peNiriiHOTO TIpaBa, W, MO-ApPyre, TaKWM, 110 HAHOUIbIIE BILUIMHYJO HA PO3BUTOK
npaBa OUIBLIOCTI €BPONEWCHKUX KpaiH, B SIKUX XPUCTUSHCHKA LIEPKBA JlsIa K
BIJIMBOBA Ta BAXKJIMBA HE TUIbKU SK CYCHUIbHA, CKUIBKU TMOJITHYHA IHCTUTYIIS,
3aBJIIKM YOMY Majla MOKJIMBICTh C()OPMYyBaTH BJIACHY CHUCTEMY HOpPM Ta IpaBHIL,
OOOB’SI3KOBUX [IJI1 BUKOHAHHS TPOMAJsSHAMHU JEpKaB, B SIKHX Maja CTaTycC
odimiiinoi. He3paxkaroun Ha BTpaTy OQIUIKHOIO CTaTycy, BIJOKPEMIICHHS Bij
JIep’KaBU Yy HOBITHIM Mepiof], LIEpKBa Ta LIEPKOBHE MpPaBO BCE X MPOAOBXKYBAIU
pO3BUBATHCh, BUHHUKAJIM HOBI MpaBOBI KaTeropii, a OTXKe, IMOcTaja MoTpeda
BU3HAUYEHHS 1X 3MICTY BIAMOBIIHO IO Cy4aCHOT'O CTaHy PO3BUTKY IPaBOBOI HAYKH.

[lutanHg, TOB’s3aHI 3 KAaTErOpIED TPABOCYO €KTHICTh Yy IEPKOBHUX
MPaBOBITHOCHHAX JOCIIDKYBAINCh Y HAYKOBIM JiTepaTypl TaKUMU Cy4aCHUMH
BITUM3HSAHUMU BueHUMH, Sk O0opoToB L.I"., JIyocekuit B.1., Jlaroguu M., [{BeTkoBa
10.B., Micesnu C.B., Manemtox L.A., Jlyk’saos J[.B., Bap’sc M., bapuyk L[.B.
OCKUJIbKM BU3HAUEHHS LUX KaTeropii nepedyBae y 3a€MO3B’SI3KY 3 BiAMNOBIIHUMH
MNOHATTSAMU Ta TEPMIHAMH, PO3POOJIEHUMHU CYHYACHOKO TEOPIEI0 MpaBa, 3MICT SIKUX
PO3KPHUTO y poOOTAX TAKMX CyYaCHUX BITUYM3HSIHUX MMPaBO3HABIIB, ik CkakyH O.D.,
Kpectocrka H.M., Onimenko H.M., 3aiiuyk O.B., My3uka A.A., Pomamos P.A.,
TO MPY HATTMCAHHI ITI€T CTATTI OyJIM BpaxoBaH1 HAMpaIFOBaHHS 3a3HAYEHUX aBTOPIB.

Meroto 11i€1 CTaTTi € KOMIUIEKCHHM aHalli3 Ta BHU3HAYEHHS 3MICTY TaKHUX
KaTeropii, Ak Cy0’€KTM  UEpPKOBHHUX  TPABOBIAHOCHMH Ta  LEPKOBHA
paBOCyO’€EKTHICTh 3 BPaxXyBaHHSM CYYaCHOTO PIBHSI PO3BUTKY MPABOBOI HAYKH Ta
IOPUIUYHOI TEPMIHOJIOTI.

Meronosorito CTaTTi yTBOPIOE KOMIUIEKC TaKMX METOMIB, SIK (OpMallbHO-
IOPUIUYHIM, SIKAY 32a0€3MeYnB M3HAHHS KaTeTopii 3 O3UIIINA Ta B MEKaX MOHSITTS
npaBa, BUSBJICHHS Ta OMMCAHHS O3HAK JOCIIPKYBaHUX KaTEropiil 3a JOIMOMOTO0
IPABOBHUX XapaKTepUCTHK. JlialleKTUYHUI METOJ| JO3BOJMB OTPUMATH IOBHE Ta
00’€KTUBHE YSBIIEHHA MpPO KaTeropii Cy0’€KTH UEPKOBHUX MPABOBIAHOCHH Ta
LEPKOBHA MPaBOCYO’€KTHICTh Y MeXaxX PO3yMIHHS iX ICTOPUYHOI 3yMOBIIEHOCTI,
3B’S13KYy 3 PO3BUTKOM IIEPKOBHUX BiTHOCHH, KYJIbTYPOIO, CBITOTJISIZIOM CYyCIUIHCTBA.

[TopiBHSITBHUIN METOJ, aHaJI3y Ta CUHTE3y MOKJAJE€HI B OCHOBY MOIIYKY 3B’ﬂ3KiB
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MDK 3MICTOM JIOCTI/DKYBAaHUX KaTEropii y HEpKOBHUX Ta JACP>KaBHUX (CBITCHKHX)
MIPaBOBITHOCHHAX Ta IEPKOBHUX MPABOBITHOCHHAX MPABOCIAB’S Ta KaTOJIUIIU3MY.
MeTon CHUHTETHYHOI METOMOJOTIi HaJdaB MOXJIHMBICTh BHUKOPHCTATH I€pEeBaru
pPI3HMX TIXOIB JJIs 3arajbHOi CHHTE3aIli TOHITh CYO0 €KTH IEPKOBHHUX
MIPaBOBITHOCHH Ta IIEPKOBHA MPABOCYO’ €KTHICTb.

SIk110 BU3HAYATH CYO’ €KTIB IEPKOBHUX MPABOBIHOCHH, TOTPUMYIOUUCH TIOHSITH Ta
KaTeropiii, po3po0JIeHUX Cy4aCHOI TEOPETHKO-TIPABOBOIO HAYKOIO, BApPTO CIIUPATHCH
Ha JeQiHilio, Ky Ja€ BijoMa BiTUM3HsIHA TeopeTHk npaBa CkakyH O.D.: «cy0’ekTu
NpPaBOBIIHOCUH — 1€ IHAMBIAyaJibHI YHM KOJIEKTHBHI CyO'€KTM TIpaBa, fKi
BUKOPUCTOBYIOTH CBOIO TPABOCYO €KTHICTh Y KOHKPETHHX IPaBOBITHOCHHAX,
BUCTYIIAIOUM peaji3aropaMu  CyO'€KTHBHHUX IOPUAMYHHAX TIpaB 1 OOOB'S3KIB,
MOBHOBA)KCHb 1 IOPUIMYHOI BIJIMOBIIATBHOCTI. [IOHATTS mpaBoCyO’€KTHICTH O3HAYa€e
nependadeHy HOpMaMHy MpaBa 3JIaTHICTb ocoOu OyTH HOCIEM TpaB 1 OOOB’SI3KIB,
3MCHIOBATH X BiJl CBOIO iIMEHI Ta HECTH IOPUIMYHY BiMOBIIATBHICTH 32 CBOT Jii» [1;
90].

BianoBigHo, SKIIO 3aCTOCYBaTH TAaKWW MIiAXiA 0 3a3HAYEHUX KaTeropil y
LEPKOBHOMY IIpaBl, TO B HbOMY MOKHa BUOKPEMUTH TaKUX Cy0’€KTIB MpaBa, siK, MO-
nepiue, HauBiAyanbHl. Jlo muxX cy0’€KTIB MOKHA BIIHECTU XPHUCTHSIH — MHPSH,
JyXOBEHCTBO, 4eHIiB. [lo-npyre, 10 okpeMoi rpynu cyO’€KTiB MOXKHA BiJIHECTU
OpraHd IIEPKOBHOTO YIIPaBIiHHA: BHIIN (COOOpPH, CHHOJ, TOIIO) Ta MICIEBI
(emapxianbHi 300pH, apadisiibH1 300pH, TO110). [To-TpeTe, MoKHA BUAIIUTH TaKUX
Cy0’€KTiB, SIKI B IIEPKOBHO-TIPABOBIM JiTepaTypi MaloTh Ha3By IepKBa Ta il
CTPYKTYpH1 oauHuul. J[0 HUX BIAHOCATH MHUTPOINOJIIO, €mapxito, napadiro — y
[IpaBocnaBHiN LIEpKBU; Ta Marpiapxar, BlKapiar, npedexTypy, HI€Ne3iro — y
Karomunpkii uepksu. Ilo-ueTBepTre, OKpeMy rpylmy CyO’€KTIB YTBOPIOIOTH
00’€IHaHHS, CIUIBHOTU BIPYIOYMX: TOBApUCTBA, (hoHAM, rpomanu. CreuiajibHUM
IHIUBITyaIbHUM CYO’€KTOM € TocajzoBa ocoba. 3a IIEpKOBHUM MPABOM HEHO €
[Tatpiapx, Pumcekuii [1ana, emapxiansHuil apxiepei.

Y cydacHiii HayKoBId Ta HaBYaJIbHIM JiTepaTypi 3 Teopii TmpaBa
paBOCyO’€KTHICTh BU3HAYAETHCS SIK CAMOCTIiTHA MPaBOBa KaTeropis, 3MICTOM SIKO1
€ mepeadayeHa HOpMaMu TpaBa 3[aTHICTH 0COOU OyTH HOCIEM IMpaB 1 0OOB'SI3KIB,
3M1MCHIOBATH X BiJl CBOTO IMEHI Ta HECTH IOPUJIUYHY BiJMOBIIATBHICTh 3a CBOI il
[2]. IIpaBoCyO'eKTHICTD € MEPelyMOBOK BUHMKHEHHS IIPABOBIAHOCHH, SIBJISIE COOO0IO0
CYKYIIHICTh TMPaBO3JaTHOCTI, J1€31aTHOCTI Ta Aenikro3naTHocTi. [lomioHo 10
HaBeJIeHO1 aediHiii, mpaBoCy0’€KTHICTh y IEPKOBHO-TIPABOBIM cepi Moxke OyTH
BHU3HAYCHA SK 3JaTHICTH 0coOM ((Pi3MuHOT Ta IOPUANYHOI) OyTH HOCIEM TIpaB 1
000B'I3KIB, 3JIMCHIOBATH iX B1J CBOr0 IMEHI Ta HECTH BIAIIOBIIAJIBLHICTE 3a CBOT Jii.

VY 1nepkoBHOMY TpaBi MOHATTS (DI3UYHOI 0OCOOM Ta XPUCTUSHUHA 301raroThCsl.
Karonunpkuii kanoHict J[>xepo3a JI. 3a3Hauae, 1110 B 04aX KaHOHIYHOTO MPaBa € TpI/I
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CTaHH, PiBHI MK CO0O0I0: MUPSIHU, CBAIICHHOCIYKUTE1 1 YEHII, ajie “KOXHOMY 3
HUX BJIACTUBE BJACHE MOKJIMKAHHS 1 MEepemik crnenudiyHux mnpas i 000B’s3KiB [3,
172]”.

OO0csar nmpaBOCYO'€KTHOCTI Y KOKHOIO CyO'€KTa LEPKOBHUX IPaBOBIIHOCHH
pi3uui. [l iHauBiAyadbHUX Cy0'€KTIB BIH B OCHOBHOMY 3aJIC)KUTh BiJl TIE€BHOTO
BIKYy Ta BIJICYTHOCTI MCHUXOJIOTTYHMX JAedekTiB. CKIaJ0BUMH MPaBOCYyO’ €KTHOCTI
CyO'e€KTIB IIEpKOBHUX IMPABOBITHOCUH TAKOXX MOHa BU3HAYUTHU MPaBO3JATHICTb,
J1€3MaTHICTh, JEIIKTO3AaTHICTh, X04Ya II€ YITKO W HE BCTAaHOBJICHE IEPKOBHUM
IPaBOM.

30kpemMa, MPaBO3JATHICTIO Cy0’€KTa IEPKOBHOTO mpaBa — (i3udHOi ocobu —
MO>KHA Ha3BaTH Niepen0adeHy HOpMaMH IIEPKOBHOTO TIpaBa 3/1aTHICTh (MOXKJIHBICTB)
XpUCTUSIHUHA (MHUpSIHUHA, CBSIIICHHWKA YA MOHaxa) MaTH CyO'€KTHBHI IpaBa 1
BUKOHYBAaTH CyO'€KTHBHI O000B'si3ku. [IpaBO37maTHICTH BHHUKAE 3 MOMEHTY
XpeleHHs, TOOTO BCTYMy 1O LIEPKBH, SIKUA TaKOXK € MOXJIMBUM Yepe3 oOpsi
MpUEIHAHHS, AKOTO BUMaratoTh i I[IpaBocnaBna, i Karonuipka miepksu s ocio,
K1 BXKE€ MPOWIUIM OOpsAJ XPEIIeHHS y IHIIUX XPUCTUSHCHKUX LiepkBax. Takuit
oOpsia BKItOUYae 00OB’SA3KOBE BIIPEUEHHS BIJl MOMNEPEIHBOIO BIPOCHOBIAAHHS. Y
[IpaBocnaBHii HEPKBI Lle, HAPUKIIA, BCTAHOBIIOE 95-Te mpaBuino TpymuibcbKOTro
co0Opy Ta JOMOBHEHHS 10 HhOTO. XPEIIEeHHs Ha/Ja€ BCIM PiBHI MpaBa, HE3aJIEHKHO
B1JI CTaTi, HAIlIOHAJLHOCTI, TTOXO/XKEHHSI, MAHOBOTO CTaHy, MICI MPOKUBAHHS,
HAJIEXKHOCTI JI0O OpraHiB YIpaBJiiHHA Ta 1H. BTpara mepkoBHOI MpaBO3AaTHOCTI
BIJIOYBAETHCS y 3B’SI3KY 31 CMEPTIO 0coOM a0 BIUTYYEHHSIM BIiJl IEPKBH YU
BiAmaaiHHsAM Bij Hel [4; 112-117]. Ha npaBo3aaTHICTh XpUCTUSIHUHA, HA BIIMIHY BiJl
J1€31aTHOCTI, HE BIUIMBAIOTh BIK, MCUXIYHUNA Ta (Gi3uyHUN cTaH. OOMexXeHHs
MPABO3/ATHOCTI XPUCTUSHUHA € MOKJIUBHUM, MOAIOHO A0 OOMEXKEHHS IUBIIBHOT
MPaBO3/aTHOCTI, BHACTIJOK TIOKapaHHs, SKE BUSBISETHCS Yy M030aBieHI
MPaBO3/IaTHOCTI HE B LIJIOMY, a JIMIIIE 3JaTHOCTI MaTH JEsAKl MpaBa — MPOXOIUTH
MIeBHI 00psiaK, OYTH 3ay4eHUM JI0 IIEPKOBHOTO KUTTS. Hanpukian, 3a mpaBuiiaMu
[IpaBocnaBHOT 1IEPKBU, BUNHEHHSI XPUCTUSHUHOM HAaBMHUCHOTO BOMBCTBA KapaeThCs
3a00pOHOI0 TPOXOJUTH UEpPKOBHI 00psau mpotarom 20 pokiB. HenaBmuche
BOMBCTBO MiJl Yac BIMCHKOBOTO KOH(JIKTY BBaXKA€TbCA BUYMHEHUM 3 KpailHbOI
HEOOX1THOCTI1, a TOMY MTOKapaHHs 3a HbOTO € M’ SIKIIIUM, HIK 32 HEHAaBMHCHE BOUBCTBO
— TpU POKM BimmydeHHs Bin TaiHcTB (13 mpaBwio Bacuns Bemwmkoro) [5, 45]. 3a
Konexcom kanoniuHoro npasa KaTonuipkoi 1iepkBy 3a00poHa MPOXOAUTH TaiHCTBA
SIK BUJI IOKapaHHs 3a3HaueHo y kaHoHax 1331 ta 1332 [10].

[lepxoBHa mpaBO3AaTHICTH (I3MYHUX 0Ci0 MOXKe OyTH 3arajgbHOIO (Y MUPSH) 1
CreliaJIbHOO (Y KJIIPUKIB Ta MOHAXiB).

Ak copaBeqIMBO 3a3HAaYya€ Cy4aCHUM BITYM3HSHUM JIOCTITHUK KaHOHIYHO-
npaBoBux mnuTaHb OO6opotoB L.I'., «cmermiaabHa KaHOHIYHA HpaBOBJIaTHiCTB
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HaOyBaeThbCcs ISl KIIPHUKIB 3 MOMEHTY iX XIpOTOHIi (/i AUSKOHIB, i€peiB Ta
€MHCKOIIIB), XipoTecii (IS IMOAUSIKOHIB, YUTIIB, MIBYUX TOILIO0) a00 MOCTPUTY (IS
YEHI[IB Ta YOpHWI). BTpara cnemianbHOI KaHOHIYHOI TMPaBO3AATHOCTI
BIIOYBAa€ThCSA y 3B'SI3KY 31 CMEpPTIO a00 BHUBEP)KEHHSM 13 CBSIICHHOTO YHHY
BHACIIJIOK HAKJIQJICHHS TTOKapaHHs 332 BUMHEHHS] KAHOHIYHOTO MPaBOMOPYIICHHS —
oOMJIBI TIJICTaBU € 0€3yMOBHHUMHM, OCKIJIBKH CBSIIICHHHUM caH, 3a 3-M IpaBUJIOM
Bacuns Benukoro, He moBepTaeThcs, SKIIO Woro Oyno 3HATO. € i THUMYacoBe
0OMeKEeHHS IPaBO3AaTHOCTI Y BUIJISLII 3a00pOHH CBSIICHHOAIMCTBaY [6; 217-226].
[Toni6H1 HOpMH IOAO KATOIUI[FKOTO TyXOBEHCTBA BCTAHOBIJIECHI KaHOHaMu 290-293
Kogekcy kaHoHiuHOrO mpaBa. JlJis MpaBOCIaBHUX YEHI[IB BTpaTa CIHEIlialbHOI
KaHOHIYHOT MPaBO3/IaTHOCTI B1IOYBAETRCS, K U JJIS1 TyXOBEHCTBA, JIUIIIE Y 3B'SI3KY
31 cMmepTio ab0 BUIIyY4eHHSM BiJl 1EPKBU 3a BUMHEHHS KaHOHIYHOTO
MpaBOMNOpPYIICHHS, ToAl K y KaTonuipkiil niepkBu nepeadayeHa MOKIUBICTD TS
0CcO0M 3HATTS 00OB’SI3KIB YEHIIA 32 HASBHOCTI MOBAKHUX NMPUYUH Ta OJEPKAHHS
BIJIMIOBITHOTO J103BOJTY Bix AnocToibebkoro [pectony (kanounu 686-704).

Kareropito oiezdamunicms cydacHa Teopisi IpaBa BHU3HAuUae $K 37aTHICTh
cy0'ekTa mpaBa (rpoMajsiHMHA YW Oprasizailii) HaOyBaTH 1 3M1MCHIOBATH CBOIMH
TiSIMH FOPUIMYHI TIpaBa Ta MOPOJKYBATH ISl ceOe ropuandHi 006oB’s3ku [7; 207-
208]. BimmoBimHO, yepkosHoio Oiczdamuicmio MOXKHA Ha3BaTH TiepeadadeHy
HOpPMAaMH IIEPKOBHOTO TMpaBa 3/IaTHICTh Cy0’ €KTa (XpUCTUSHUHA a00 00’ €IHAHHS
XpPUCTHSH)  CaMOCTIMHO, CBOIMH  YCBIIOMJICHUMH  JiIMH  3J1HCHIOBATH
(BUKOPHUCTOBYBATH 1 BAKOHYBATH) Cy0'€KTHUBHI MpaBa Ta 000B'SI3KH.

@opMaTbHUMU KPUTEPISIMU JI€3ATHOCTI y Cy4YaCHOMY BITYM3HSHOMY IpaBi
BU3HAIOThCS: 1) gocarHeHHsa 18-piyHOro BIKY; 2) BCTyN y HUIOO 0 JOCATHEHHS
oimiitnoro nopHomiTTs [8; 583-584]. Jlie3maTHiCTh XPHCTHUSHHUHA, MOIIOHO JI0
npaBa Jiep>KaBH, OyJie 3ajieXaTu BiJ] BiKy, (DI3UUHOTO CTaHy OCOOM, a TAKOXK THIIMX
OCOOMCTHX SIKOCTEH JIFOJIUHU, 110 3'ABJIIOTHCS Y HET B Mipy PO3YMOBOTO, (Pi3UYHOTO,
COITIaJIbHOTO PO3BUTKY. Jli€3MaTHICTh BHU3HAETHCSA JIMIIE 3a MPABO3JATHHUMH
cy6'ektamu. 3MicT (00CAT) M€3TATHOCTI XPUCTUSHUHA Ta MOMEHT ii BUHUKHEHHS
3YMOBJIIOIOTHCSl IIEPKOBHOIO TPaJAWIi€l0. 30Kpema, MNUIIOOHE IIEPKOBHE IPaBO
Karonuipkoi Ta mpaBOCIaBHUX IEPKOB BCTAHOBJIIOE BiK YKIIAQMAaHHS I[EPKOBHOTO
U100y, 6epyuu 10 yBarv 3aKOHHM TIET JepKaBU, HA TEPUTOPII SKOi 1€ nepksa. Lle
BCTAHOBJIIOIOTh HOPMH BHYTPINIHBOTO IIEPKOBHOTO 3aKOHOJABCTBA KOYKHOT
[IpaBocmaBHoi nepkBu Ta kaHoH 1072 Koaekcy kanoHiuHOTO TpaBa KaTonuibkoi
nepkBu. BapTo 3ragaru, mo 30ipHUKH TIPABWII, MPUITKUCIB, KAHOHIB Ta ITUBUIBHUX
3aKOHIB IOJO IEPKBU 100U CEpeIHbOBIUYS, ABTOPHUTET SKUX TPUBAIUN dYac
Bu3HaBana IIpaBocimaBHa 1epkBa MockoBcbkoro IlaTpiapxaTy, BCTaHOBIIHOBAJIU
MIHIMQJIbHUMA BIK YKJIaJaHHS OUIIOOY g oci0 >kKiHOYoi crtati 12 pokiB, s
yonoBiyoi — 14 pokiB (BigmoBigHO 10 30ipHUKa “IIpoxipoH”, CTBOpEHOrO 3
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HaKa3oM BI3aHTINCHKOTO iMIiepaTopa Bacuns MakenoHsiHUHA
(879 p.). [ns miArOTOBKU O YEPHEUOrO >KUTTA KAHOHM MPABOCIABHOI IIEPKBH
BCTAHOBITIOIOTH MiHIMabHUM Bik 10 pokiB (40-e mpaBuio Tpymiscekoro Cobopy),
a N7l BUTOJIOLIEHHS caMuX 4YepHeunx oOiTHUIb — 17 pokiB (18 mpaBuno Bacums
Benukoro) [9]. 3a ynnHuMEu HOpMamu Kojekcy kaHOHIYHOTO mpaBa KaToiauibkoi
LEPKBH, HE JOMYCKAIOTHCSA /10 BCTYIy Y YEpHEUe KUTTS 0cOoO0u, Moo 17 pokiB
(Kanon 643), xoua MOBHOJIITHIMH, TTOBHICTIO J1€3JaTHUMH BU3HAIOTHCS 0COOH, 1110
nocsariu 18 pokie (Kanon 97, 98) [10]. Illoao BUnHEHHS AKX Iii, TOCBIYCHHS Yy
CaH Ta 3aHATTS MEBHUX LIEPKOBHUX IOCaJ, IEPKOBHE MPABO BCTAHOBIIIOE BUMOTH
oinpin 3pinoro Biky (14 ta 15 mpaBuno Tpymibcbkoro cobopy). OTxke, MOXKHA
CTBEpP/)KYBAaTH, 1110 MOBHA J1€3/1aTHICTh 3a [IEPKOBHUM IPABOM HACTA€ 3 MOMEHTY
IPOMAJITHCHKOTO TIOBHOJITTSI.

Jlie3maTHICT, JyXOBEHCTBA Ta YEHINB 3a 00CATOM CyO’€KTUBHHX IIpaB Ta
O0OB’SI3KIB MOXHA BU3HAUUTU SIK cneyiaibHy — OOYMOBIICHY CHEIlialbHUM
npaBoBUM cTatycoM cy0’ekta [11; 144]. BosomiHHS TaKOK CHEIIaJbHOIO
JI€3MATHICTIO € HACHIJIKOM iX CHEeUIaJIbHOI MpPaBO3JaTHOCTI Ta HAsIBHOCTI
CHeIiaIbHUX MOBHOBAKEHb, HAIAHUX KOMIIETEHTHHUMH LIEPKOBHUMH OpraHaMu Ha
3MIACHEHHS! KOHKPETHUX (YHKI[IOHAJIBHUX MOBHOBa)KEHb. TaK, JJIs TyXOBEHCTBA
crierjiajgbHa JIl€3aTHICTh TMepeadavae, y TMpaBociaB’i, 3a00pOHY €mucKomam
BCTynaTu y 1uno0 abo mepeOyBaTh y NUIIOOHMX BIJHOCHMHAX, IO BCTAaHOBIIOE
BUMOTa JIOTPUMAaHHS ITHOTJIMBOCTI MICIs MOCBsYeHHs (XipoToHii) (12-e mpaBuio
Tpymnecekoro co6opy). Ilepen mocBsiueHHsIM, SKIIO Taka ocoba mepedyBana y
nuio01, BOHA 3000B’s3aHa NpUNMMUHUTH Horo. Y Pumo-Karomunpkiil 1epksu
OOMEKEHHs MpaBa YKJIaJaTu LU0, nepedyBaTH y MOJPYKHIX 3HOCHHAX, TOOTO
00OB’S130K IHOTJIMBOCTI, MAa€ BHUKOHYBATHCh BCIMa KIIPUKAMH, a HE JIMIIE
enuckonamu (kaHoH 277). lllono noTpuMaHHS UBOTO OOOB’SI3KY AYXOBEHCTBOM
I'pexo-Karoauipbkoi mepkBu, 30epexeHo airo 12-ro npaBuiia TpyibsCcbKoro codopy
(xanon 373 Komekcy KanoniB Cximnux Ilepkos). CrermianbHa i€31aTHICTD
JYXOBEHCTBA TaKOX Iepeadadae 3a00poHy OalOoTyBaTUCh Ta OyTH OOpaHUMU JI0
CKJIaJy 3aKOHOJIaBUUX, CYJIOBUX OpPraHiB JEP>KaBHOI BJIaJI1, OpaTH y4acTb B pOOOTI
OpTaHiB JIep>KaBHOTO yIpaBIiHHS (AMOCTONILChKE MpaBmiIo 6, 81; kaHoHu 278, 285),
32 BUKJIFOUEHHSAM BUIAJKIB BUKOHAHHS MPEICTABHULIBKUX (YHKLIA Yy CKIIa[l LUX
opraHiB JJjig 3a0e3MeYeHHs] IHTEPEeCIB LEPKBU 3a YMOBU HaJaHHS HEI TaKuUX
NOBHOBaXeHb. KpiM TOro, Kiipukam 3a00poHEHO OpaTd ydacTh y CKJIal
MOJIITUYHUX TapTiii Ta MPOoQCHiIOK, BUKOHYBAaTU BiHChKOBHI 000B’s30k (11-¢
npaBuio J[BykpatHoro cobopy; 7-e nmpaBuiio XaiaKiJOHCHKOTO cO00py; KaHOH 287,
289). Skmo 3aKOHOJABCTBO JIEP)KAaBH, HA TEPUTOPIi AKOT i€ 1IEPKBA, BCTAHOBIIIOE
MOXJIMBICTh ~ MPOXO/KEHHS ~ albTEPHATUBHOI CIyXOM oco0aMu, peiiriiHi

NEPEeKOHAHHS SIKUX HE JT03BOJISIIOTh BUKOHYBATH BIMICHKOBHI 000B 30K, uepKOBHi
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HOPMH TMPUIUCYIOTh CKOpUCTaTHCh HUM. IIpoTe, y BUIIAAKy MPOBEACHHS
MoOimizarii Ta (a00) BBEIEHHS BOEHHOTO CTaHy, HEOOX1THOCTI 30pOHHOTO 3aXUCTY
BiJl 30BHIIIHBOI arpecii, KIPUKUA MAIOTh MiAMOPAIKOBYBATUCH BHECEHUM 3MIHAM Y
JIep’KaBHI 3aKOHOJABYl MPHUIHMCH, XO4Ya, TMEPEBAXHO, iX MISUIBHICTH Yy CKJIajl
BIMCHKOBHUX YaCTHH IOJISITA€ y BUKOHAHI HUMHU 000B’ A3K1B BIICHKOBHX CBSIIICHHUKIB
— kanenaniB [12] [13]. B IIpaBocnaBHiii 11epKBi Taki HOPMHU, ITEPEBAKHO, MICTATHCS
y BHYTPIIIHbOMY IIEPKOBHOMY 3aKOHOJABCTBI, B KaTonmuupkiil 1epkBu —
BperysiboBaH1 kaHoHaMu 289, 569. IloeaqnyBaTi 000B’A3KH CBAIICHHUKA KAHOHIYHI1
mpaBuia 3a00pOHSIOTH 3 0aHKIBCHKOIO AISUTHHICTIO (4 mpaBmwio JIaoauKiACHKOTO
co00pY), TOPTiBEIBHOIO AISUTHHICTIO, 0COOIUBO TOPTIBJICIO AJTKOTOJILHUMHU HATIOSIMH
(18 mpaBmiio Kapdarencrkoro codopy; 9 mpasuio TpyuibChbKOTo cO00pY), a TAKOXK
BUCTYINATU TMOPYYUTEIEM y MPUBATHUX CIpaBax, 3alMaTvCh MiANPUEMHUIIBKOIO
JSUTBHICTIO (3-¢ mpaBmiIo XaJKiJIOHCBKOTO CO00PY — JIJIsl TPABOCIIaBHUX IIEPKOB),
BIJIBIIyBaTU Ta OpaTH y4yacTh Y PO3BAKAIBHUX 3aX0/1aX, OCOOJIMBO a3apTHUX Irpax
(24 mpaBuno Tpymnscekoro cobopy). [lomiOumit oOcAr crieniaabHO1 J1€3aTHOCTI
Jutst KipukiB KaTommipKoi IepKBU BCTAHOBJIEHO KaHOHaMHM 285, 286.

Jlie31aTHICTB 0Ci0, 1110 BUTOJOCHIN YepPHEY1 O0ITHUIIL, TEX MOXKHA BU3HAUUTH,
JK cremiaibHy. LlepkoBHI HOpMU BCTaHOBIIOIOTH IS HUX, MO-TIEpIIEe, 3200pOHY
BCTyNaTH y MailHOBI Ta NUIIOOHO-CIMEWHI MPaBOBIIHOCHUHHU, OCKUIBKH CIOCIO
YEPHEYOro KUTTA 3000B’S3Y€ BIAMOBUTHCH BiJ BIIacHOCTI (OOITHHIIS OiTHOCTI),
BUIBHOTO BOJICBHSIBJICHHS Y TMEPEBaXKHIM OUIBIIOCTI HWOro mposiBiB (OOITHHIIA
MOCJIYXY) Ta Bl CTATEBOTO KHUTTS (OOITHHIISA ITHOTIUBOCTI), a OTXKE, BIJ MIITIOOHUX
BiiHOCHH (6 mpaBwio [[BykpaTHOro cobopy; kaHoH 1088). 3a00poHEHO YEHISIM
3BEpIIyBaTU IIEPKOBHI TaiHCTBAa (3BICHO, Yy BHMAJKYy BIJCYTHOCTI 1Ie U
CBAILLEHHULIBKOTO  caHy), OyTH XpelleHMMH OaThbKaMH, ONIKyHaMU 4H
MIKJTyBaJbHUKAMH, TIOBIPEHUMH y CIIpaBax II0JI0 PO3MOPSHKEHHS MaifHOM HE 3a
JIOPYYECHHSIM KepiBHUIITBA MOHACTUPS (3 Ta 4 mpaBuiIo XajKiIOHCEKOTO cOO0pY).
[To-npyre, kKaHOHIYHI ITpaBUJIa BCTAHOBIIIOIOTH OOMEXEHHS JIJIs1 YEHIIIB Y BUKOHAHHI
BIMICHKOBOTO OOOB’SI3KY, 3AIMCHEHHI YIPaBIIHCHKUX IMOBHOBAKEHb B OpraHax
nepxkaBHoi Biaau (6, 20, 81, 83 Anoctonbchki npasuia; 3, 16 IV Beenencbkoro
cobopy; 21 mpaBuno Tpymibcekoro cobopy; 10 mpaBuio VII Bcenenchkoro
cobopy; 16 Kapdarencrkoro cobopy; 11 npasuino JIBykpatHoro cobopy). O1xe,
Mar4u Hamip CTaTh YeHIeM, oco0a Mae 3AIMCHUTH HEOOX1JHI MPAaBOUYMHU 010
PO3MOPSIKEHHS MaWHOM, MPUIIMHUTH ILI00, TMEepelaTH OMIKy Ta MIKITyBaHHS
IHITUM 0c00aM, 3BUTBHUTHUCH 3 JIEPKaBHOT 4 BIMChKOBOI ciyxk0u. B Katomuipkiii
IEPKBH [IIi 1010 MaifHa 0ci0, SKI MAarOTh HaMIp CTaTH YEHIIMH, BPETYJIHOBAHO
KaHOHOM 668.

Jlie3naTHICTh MUPSH € 3aralibHOM0. Lle mependayae, 110 ocoda caMOCTIHO MOXKE
pealizyBaTH OCHOBHI CYO’€KTHBHI MpaBa Ta OOOB’SI3KH, 3IMCHEHHS SIKUX He
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CTaBUTBHCA B 3AJIEKHICTH BiJl CHEI[1aIbHOTO MMPABOBOT'0O CTaTyCy. Ik BUKIIOYEHHS, 32
HAJ3BUYAHUX OOCTaBWH, MHUPSHH MOXYTh BHUKOHATH OOOB’SI30K CBSIIICHHHKA,
30KpeMa, TPOBECTHU XPEIICHHS, MPOTE, 3aBEPIIUTH TaKe TAiHCTBO Ma€ BCE-TaKU
CBAIIEHHUK 32 TIEPIIOT MOKIIUBOCTI.

Xoya y IEpKOBHOMY IIpaBl HEMa€ YITKO BHU3HAYECHOI IPaBOBOi KaTeropii
abcontomnoi Hediezoamuocmi, ajie 3a 00CATrOM €JIE€MEHTIB MO>KHA BH3HA4YaTH, 110
LEPKOBHOIO BJIa/I0I0 a0COJIIOTHO HEMI1€3aTHOI0 MOKe OyTH BHU3HAHA MOBHOITHS
oco0a BHACIIJIOK TICUXIYHOI XBOPOOHU. 3a BIJCYTHOCTI 3JJaTHOCTI YCBIJOMITFOBAaTH
CBOI Jii 1 KepyBaTH HUMHU, 3a IIEPKOBHUMHU HOPMaMH, OCOOM HE MOXYTb YKJIaJaTH
nur06. B mpoMy Bumanky rniepkoBHi mpaBuia [IpaBociaBHOT IIEpKBU MPHUITHUCYIOThH
KepyBaTHCh HOpMaMH HUTIOOHO-CIMEMHOTO MpaBa Tiel AepKaBH, HA TEPUTOPIi AKOT
nie nepksa [14; 36]. B KaTonuipkiil 1iepkBu Taky HOpMY BCTaHOBIIOE KaHOH 1095.
Takox 3a3Ha4eHi 0cOOM HE MOXKYTh OyTH MocBstueHi (79-¢ AMOCTOIBCHKE MPABUIIO
— vy IlpaBocnaBHii uepksi; map.l kanony 241 — B Karomuipbkiidi 1epKBi),
BUTOJIONIYBaTH dYepHedl o0iTHUIl (40-¢ mpaBuiao TpyiuibCcbkoro cobopy — y
npaBociaBHUX; KaHOH 689 Konekcy kaHOHIUHOTO npaBa KaToauibkoi 1EPKBH).

B iHmmMX BUDaAKax BIACYTHICTb y [IT€d 1 MNCHUXIYHO XBOPHUX BIACHOI
J€30ATHOCT] 3aMIHSAETHCS JI€3MATHICTIO 1HIIMX, CITEIIaJIbHO BU3HAYCHUX 0OCI0 —
0aTbKiB, OIIKYHIB 200 MIKJIIyBaJIbHUKIB. 3aMICTh MPABO3JaTHOI, aje Heai€3qaTHOT
0CcOo0M 32 IIEPKOBHUM IMIPABOM MO3KE BUCTYIIATH ii 3aKOHHUI MPEICTABHUK.

[Ile omHi€0 CKIAIOBOIO MPaBOCYO €KTHOCTI CydyacHE TMpPaBO BHU3HAYAE
oenikmozdamuicms, TiepeadaueHy HOpPMaMHu IpaBa 37aTHICTB 0OCOOM HECTH
IOPUIMYHY BiJMOBIIAIBHICTG 3@ BUMHEHHS MpoTunpaBHux Aii [15; 145]. V teopii
npaBa 3 KaTeropilo JENIKTO3JAaTHICTh MOB’S3aHE MOHSATTA OCYIHOCTI, TOOTO
3IaTHOCTI (P13MYHOT 0COOM TMiJ Yac 3[1MCHEHHS CyCHUIbHO-HEOE3MEeYHOro MISTHHS
YCBIJIOMJIFOBATHU CBOI /i1 (0€3q1sIbHICTD) 1 KepyBaTH HUMHU [16; 372]. YV nepkoBHOMY
MpaBi TaKOXK MPHUCYTHE TOHATTS 3JaTHOCTI HECTH BIAMOBIIAIBHICTh 32 BUMHCHHS
N, MO TMOPYUIYIOTh IEPKOBHI KAaHOHHM, HOPMH, NpaBWIA, & TaKOX MOHSTTS
ocynHocti. Tak, 3a Koaekcom KaHOHIYHOro mpaBa KaTomuipKoi IIEpKBH,
HEOCYJTHUMU € 0cO0H, K1 ‘3a3BHYall HE B 3M031 KOPUCTYBATHUCS 3[I0POBHUM TITy3/10M”
a00 3 1HIIMX, BU3HAYEHUX KaHOHAMU MPUYHH, OyJIM HE3aTHI YCBITOMIIFOBATH CBOI
Ji MiJ 9yac CKOEHHs 3704MHy (kaHOHM 1322-1325). BikoM HacTaHHS 1IEpPKOBHO-
paBOBOi BiAMOBIAANBLHOCTI BU3HaueHO 16 pokiB (Kanon 1323). Kanonu, sikumu
KEPYIOThCS IIPaBOCIaBHI IIEPKBU HE MICTATH JeTali3allii MOHATh JSTIKTO3aTHOCTI
Ta ocyaHocTi. Jlume y TiaymaudeHHsx OTIIB LEPKBHU, SKI TAKOXK € JHKEPEIOM
KaHOHIYHOTO TIpaBa, 30KpeMa, y TAyMmMadeHHsX loaHHa 3maroycrta, 3a3Hau€HO, 110
“omepkuMuii / 00KEBIIbLHUI ™ HE BIAMOBIAAIBHUMN 32 CBOI CJIOBA 1 BUMHKH, 1 HE CII1]T

OTOTOXXHIOBATU OJEPKUMOTO (0O0KEBIILHOI0) 3 HOTr0 OOXKEBIUISIM, JUBUTHUCH Ha
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HUX SIK HA BUHHUX, CYJTUTH 1X: “Bor TypOyeThes ... Mpo KOKHY JIOAUHY 30KpeMa...,
mpo... OiCHyBaTHX, 5IKi... 30€peKeHi BEIUKUM TikiyBaHHsM™ [17].

[Ilomo kareropii mpaBOCyO’€KTHOCTI IOPUIMYHUX OCI0 33 LIEPKOBHUM IPABOM,
TO PO3IJSAAIOYM 11 3 TOUKM 30pYy Cy4dacHOi Teopil mpasa, 3a3HAYMMO, 110 BOHA,
«npasocyd €KmHicmov 1OPUOUYHUX 0CIO (KOJeKMUBHUX CY0 €KMi8 Npaso8iOHOCUH)
BU3HAYAETHCS SIK TIPABO3JATHICTD, A1€3/IaTHICTh Ta JICTIKTO3AaTHICTh JIEPKABHUX 1
HeJIepKaBHUX OpraHizallii: Jep>KaBHUX OpraHiB, JAEp>KaBHUX IIANPHEMCTB 1
yCTaHOB, T'POMAJChKUX O0'€JHAHb, TOCHOJAPCHKUX TOBAPUCTB (KOpHopalliii),
KOMEpLIMHUX OpraHizaiiid, TiANPUEMCTB, PENIriiHIX opranizaiiii Ta iH.» [18]. 3a
aHAJIOTi1€I0 MOXKHA BU3HAYUTH, IO YEPKOBHOW NPABOCYO EKMHICMIO IOPUOUUHUX
ocib (konekmusHux cyd €kmie npasosioHocur) € TMPaBO3AATHICTD, T1€3/IaTHICTH Ta
JIeTIKTO3aTHICTh IIEPKOBHUX OpraHizaiiii Ta o0’€JHaHb XPUCTUSH: IEPKOBHHUX
opratiB (KoJIeTiaJbHUX Ta HEKOJETI1aIbHUX ), YEPHEUNX 00’ €/IHaHb, KIEPUKATHLHUX
0o0’eHaHb, O0’€HaHb MUPSH, TOLIO. Y IEPKOBHUX OpraHiB Ta 00’ €IHaHb —
cyO0'eKTiB ITpaBa — K MPaBUJI0, HEMA€E PO3PUBY MIXK MPABO3JIATHICTIO 1 11€31ATHICTIO.
[IpaBo31aTHICTh, AI€3JATHICTH 1 JETIKTO3JATHICTh IOPUIMYHOI OCOOM Yy LIEPKBI
BUHUKAIOTh ojHO4YacHO. 3a Konaekcom KanoniuHoro mpaBa Katonauipkoi 1epKBH,
HaOyTTs Takoi MpaBOCYO'€KTHOCTI IOPUIUYHOK OCOOOK0  BCTAaHOBIIOETHCS
OCOOJIMBHM JIOKYMEHTOM (JIEKPETOM), BHJIAaHMM IOBHOBa)KHOIO Biajor0 (Kanon
116). 3raganuit Kogexc Takoxx po3pizHsie myOiuHi 00'enHaHHs (MepenyciM, Ie
cy0’€KTH BIaJHUX MOBHOBA)KEHb) Ta NMPUBATHI 00’ eaHaHHA (00’ €IaHHS BIpsH, SKi
JUTsl OTPUMAHHS CTaTyCy IOPUAMYHOI 0COOM MalOTh MOJATH Ha 3aTBEPKEHHS /10
BUIIIOI IIEPKOBHOI BJIaJIM CTATyT Ta OTPUMATH BIJI I[1€1 BJaJW MPABOBCTAHOBIIIOOYUN
nokyMeHT — nekpet) (Kanon 322).

Mo>kHa CTBEep/UKYBaTH, IO MPaBO3JATHICTh HOPUAMYHUX OCIO IIEPKOBHOTO
IpaBa TaKOXk MOXe OYTH 3aeanvbHOI0 Ta CneyianbHow. 3a2anbHa npago30amHuicms
nependayae MOJKIIUBICTh HAsIBHOCTI TIEBHUX NpaB Ta OOOB'A3KIB, CYMICHHX 3
CyTHICTIO cy0'ekTa. Taky mpaBO3JaTHICTh y IIEPKBI MalOTh IIEPKOBHI IOPUIUYHI
0co0u, AKUMU € 00'€THAHHS, OpraHi3allii, 10 MalOTh BiJIOKPEMJICHE MaitHO, MOKYTh
B1J1 CBOT'0 iMEH1 HA0yBaTH MaitHOBI Ta 0COOMCTI HEMAHOBI ITpaBa 1 HECTH O0OB'SA3KH,
OyTH MMO3MBayveM 1 BIJINOBIJIAYEM y IEPKOBHOMY Ta JepxaBHoOMY cyni. Hanpukian,
IOpUIUIHUME oco0aMu B KaToNUIIBKiN IEPKBH € IEPKBH CBOTO TpaBa, 30KpeMa,
Cxinni Karonuipki HEpKBH - ABAAUATh TPU CXIJHO-XPUCTUSHCHKI Sul 1uris
(aBTOHOMHI) OKpeMi 1epkBu KaTonuibKoi IIEpKBU, cepe IKuX YKpaiHchbka ['peko-
Karonuipka mepkBa, a TakoK MPOBIHINI, €mapxii, ek3apxii Ta IHII 1HCTUTYTH
(xkanon 920). Y IlpaBocnaBHiii 1EPKBH HOPUIANYHUMH OCOOAMH € IIEPKOBHI
YTBOPEHHSI, TakKi SIK MUTpPOIOIis, mapadis, MOHACTUp, MyXOBHHUI HaBUYaJbHUUN

3aKjajl, TOBApPUCTBO, acoIliallis, TOIIO. J3rigHO 3 TMoJokeHHsIMu CraTtyTy

[IpaBocnaBHiit LlepkBi Ykpainu, OpUuIuYHUMU ocobamu € Murtponodis (H.7



Hayxoeo-npaxmuunuit gicnux «[IPABHHK» — Bunyck Nel — 2025

po3n.6), yrpaBiiHHS enapxii (m.4 posa.7), napadis (m.2 pos3n.8), moHactup (1.8
po31.9), Tomo [20].

B cyuacHiil 1opuanuHi JiTepaTypi 3yCTpiuaeMo TOYKY 30pYy, 3TIAHO 3 SKOIO
«crieniajgbHa MPaBO3JaTHICTh IOPUANYHOI 0cOOU 03HaYa€ HAsIBHICTH y Cy0'eKTa IpaB
Ta OOOB'SI3KIB 3TITHO 3 IUISIMHU, 3a3HAYEHHUMH B ii yCTAHOBUMX JIOKYMEHTaX.
JIISJIBHICTD FOPUIUYHUX OCIO 31 CIHEHIaJIbHOK MPAaBO3JATHICTIO BU3HAYAETHCS
UMM 1 3aBAaHHAM, sIK1 3apikCoBaH1 y BIAMOBIIHUX CTaTyTaX 1 MOJIOKEHHAX, Ta
BUHHUKAE B MOMEHT YTBOPEHHS TI€1 UM 1HIIOT OpraHi3allii 1 MpUIHHSAETHCS pa3oM 3 ii
aikBigarieron[ 19, 304]. BiamoBigHo 10 I[bOTO TBEPKCHHS MOKHA BH3HAYHTH, 110
IOPUAMYHUMHE 0CO0aMH 31 CHELiaJbHOI0 MPAaBO3JATHICTIO Y LIEPKBI MOXYTh OyTH
MOHACTHpl, JTYXOBHI 3aKjaJd OCBITH, IIEPKOBHI OpaTcTBa, y cCTaTyTax SKHUX
BCTAHOBIIIOIOTHCS CHELIAIBHI I[IJI1 TA 3aBIaHHS 1X JISUIbHOCTI.

[IpaBOoCyO'€KTHICTh IOPUIUYHOI OCOOM IIEPKOBHOTO IIpaBa MOXe OyTH
oOMeKeHa JIMIIIEe 3a PIIICHHSM IMOBHOBAXKHOI IepKoBHOI Biamu. [IpumnuHserbes
MPaBO3JATHICTh 1 J1€3AaTHICTh IOPUIWYHUX OCI0 OJHOYACHO — 3 MOMEHTY
MPUNMHEHHS FOPUIUYHOI 0COOM, SIKIIO IMMOBHOBA)KHA BIIaJa 3aKOHHO JIKBIIy€E
(ckacoBye) ii a0 SKIIO BOHA HE Jil€ NPOTAroM cTa pokiB. IIpuBaTHa ropuanyHa
0co0a, KpiM TOTO, “TIpUIIMHSE CBOE ICHYBAHHS~ SKIIO, BIJIIOBITHO JI0 CTATyTYy, Oy/e
PO3IyIIEeHO came 00'€THaHHsI, a00 XK, SIKIIO 3a PIIISHHSIM ITOBHOBAXKHO1 BJIaH, CaMe
0o0’€THAHHS TPUIUHUATHL ICHYBaTH BIAMOBITHO g0 craryTty (kaHoH 120).
[IpaBocnaBHI 1EpKBU 3arajioM JOTPUMYETHCS TaKOro X TMOPSAKY HaJlaHHS Ta
MPUMMHEHHS TOBHOBAKEHD IOPUUYHUX 0C10, BCTAHOBIIIOIOUH 1IEH MOPSIIOK y CBOIX
BHYTpIIIHIX LIEPKOBHUX JokyMeHTax. Hampuknaa, 3rinHo 3 Craryrom IILY,
BUPIIICHHSI THTAHHSI TIPO BIAKPUTTSA Ta TPUITMHCHHS MOHACTUPS HAJICKHUTh
Cesimiennomy Cunony (m.5 Ta n.38 po3a.9), 3aknaaiB BUILOI AYXOBHOI OCBITH —
Kuiscekiit Mutponomii IIIY (1.3 po3a.10), a npunuHeHHs a0o JiKBigaLis —
Cesmennomy Cunony (.37 po3n.10), 3acHyBaHHs Ta JikBigamii napadii — 30opam
BIpSIH «3a 0JIArOCIIOBEHHSI €mapxiaibHOro apxiepes» (1.6 Ta m.39 po3n.8).

OTtxe, cy0’eKTaMu [IEPKOBHUX MPABOBITHOCHH € THAMBIAYalbHI UM KOJEKTUBHI
cyO'ekTM  TpaBa, fAKI  BUKOPUCTOBYIOTb  CBOIO  IpPaBOCYO'€KTHICTb Yy
MIPaBOBIJHOCHHAX, BUCTYMAIOYM peani3aropamMu Cy0'€KTMBHHMX NpaB 1 0OOB'SI3KIB,
MOBHOB)XEHb 1 BIJAMOBIAAIBHOCTI, BCTAHOBJIECHUX I[EPKOBHUMHU HOPMaMHU.
Kareropist mpaBocy0’€KTHICTh y IEPKOBHO-PABOBIii chepi Moke OyTH BU3HAUEHA
SK 3MaTHICTh 0coOM ((13MYHOI Ta FOPUANYHOI) OYyTH HOCIEM TpaB 1 0OOB'S3KIB,
3M1MCHIOBAaTA IX BIJZ CBOIO IMEHI Ta HECTH BIAMNOBIIAIbHICTHL 3a CBOI il
CxiiaioBuMu  TIPaBOCYO’€KTHOCTI  Cy0'€KTIB IEPKOBHUX BIJHOCHMH MOXHA
BU3HAYWTU MPABO3JIaTHICTh, J1€3IaTHICTh, JEMIKTO3aTHICTh, X0Ua II€ YITKO i He
BCTAHOBJICHE IIEPKOBHUM ITPaBOM.
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[lepkoBHA TTpaBO3AaTHICTH (HI3UYHUX OCIO MOXKE OyTH 3arajabHOIO (Y MHUPSH) i
cnemianbHO0 (y KIIpUKIB Ta MOHaxiB). IIpaBo3maTHICTIO cy0’€kTa IIEpPKOBHOTO
npaBa — QI3UYHOI 0COOM — MOKHA Ha3BaTH IepeadadyeHy HOPMaMH IIEPKOBHOTO
mpaBa 37aTHICTh (MOXKJIMBICTh) XpUCTUSHUHA (MUPSHUHA, CBAIICHHUKA YA MOHAXa)
MaTh CyO'€eKTHBHI MpaBa 1 BUKOHYBaTH CyO'€éKTHMBHI O0OB's3ku. BoHa BHHUKaeE 3
MOMEHTY BCTYHIY JI0 LIEPKBU dYepe3 oOps] Ta TAiHCTBO XpemieHHs abo oOpsiA
MpUETHAHHS 1T OCi0, IO BXXKE MPOMIIIM XPEIISHHS B 1HIINA XPUCTHSHCHKIN
JIeHOMIHaIlii. BrpaTa 11epkoBHO1 ITpaBO31aTHOCTI BIIOYBAETHCA Y 3B’ I3KY 31 CMEPTIO
ocobu abo BIJUTy4eHHSM BiJl LIEPKBH YW BIAMAAIHHAM Bia Hei. MOXIHBUM €
OOMEKEHHsSI TMPABO3JATHOCTI XPUCTUSHUHA, SIKE BUSBISETHCS Yy TM030aBieHI
MIPAaBO3/IaTHOCTI HE B IIJIOMY, & JIMIIE 3aTHOCTI MaTH AEsKl MpaBa — MPOXOIAUTH
NeBHI 00psiau, OyTH 3aJy4yE€HUM JI0 IIEPKOBHOTO KHUTTS, SIKE 3aCTOCOBYETHCS SIK
MOKapaHHs 3a MeBHI 3JI0YHHHU.

CreniaJibHa KaHOHIYHA MPABO3/IATHICTh HA0OYBAETHCS IJIsI KIIPUKIB 3 MOMEHTY
iX XIpoTOHii ([UIs1 AUSKOHIB, 1€pEiB Ta €MUCKOIIIB), XipoTecii (IJisl 1MOJUSKOHIB,
YUTIIIB, MBYUX TOII0) a00 MOCTPUTY (115 YEHIIIB Ta YOpHUILL). BTpaTa cnemianbHoi
KAHOHIYHOI MPaBO3JIaTHOCTI B1I0YBA€THCA Y 3B S3KY 31 CMEPTIO a00 BUBEPKEHHSIM
13 CBSIIIICHHOT'O YWHY BHACIIIOK HAKJIQICHHS MIOKapaHHS 32 BAMHEHHS KAaHOHIYHOTO
paBonopyiieHHs. € y 1epKOBHOMY TpaBi # TUMYAcOBE OOMEKEHHS CIeliaIbHOT
MPaBO3aTHOCTI Y BUTJISAI1 3a00POHU CBSIIIEHHOIACTBA.

[lepkoBHOIO J1€3/IATHICTIO MOYKHA Ha3BaTH MepedaueHy HOpMaMu [IEPKOBHOTO
mpaBa 37aTHICTh Cy0’€KkTa (XpUCTUSIHUHA a00 00’ €JHAHHS XPUCTHUSH) CAMOCTIHHO,
CBOIMU YCBIJOMJICHUMHM [ISIMH 3I1HCHIOBaTH (BUKOPUCTOBYBATH 1 BUKOHYBATH)
cyO'ekTHBHI MpaBa Ta 000B's13KkU. Jl1€30aTHICTh XPUCTUSHUHA 32 LIEPKOBHUM IIPABOM
3QJIEKUTH BiJl BIKY, (DI3UUHOTO CTaHy OCOOH, a TAaKOX 1HIIMX OCOOMCTUX SKOCTEH
JIOJIMHY, 10 3'ABJISIOTBCA y HEl B MIpy pPO3YMOBOTr0, (hi3UMYHOIO, COLIAIBHOIO
po3BUTKY. Jli€3MaTHICTh BU3HAETHCS JIUIIE 332 MPABO3AATHUMH CyO'eKTaMu. 3MICT
(oOcsiT) mie3gaTHOCTI Ta MOMEHT ii BHHUKHEHHS 3YMOBIIOIOTHCS IIEPKOBHOIO
TPaJMIIIEIO 3 BpaXyBaHHIM MPABOBUX HOPMaM Ti€l Iep)KaBU, Ha TEPUTOPIT SKOI Jii€
IIEPKBa.

Hopwmu, mpumnucu Ta KaHOHH, SKUMHU KEPYIOTHCS XPUCTHUSHCHKI IICPKBHU, HE
MICTSTh JeTaii3allil MOHATh JCNIKTO3/IaTHOCTI Ta OCYJHOCTI, aje 3a CYKYIHICTIO
CJIEMEHTIB 3a3HaueHl KaTeropii Bce X MOXHa BHOKpEeMUTH. LlepkoBHHM mpaBoM
BCTAHOBJICHA Mipa BIAMOBIIAIBHOCTI 32 BUMHEHHS [Iii, 1110 MOPYIIYIOTh IIEPKOBHI
KaHOHH, TIpaBuia. TakoX € MOHATTS OocyAHOCTi. BapTo 3a3HaunTH, 110 OCYAHICTH
Gb13U9HOT 0cO0M HE 3aBXKU Tiependayae 1 MOBHY J1€3/1aTHICTb.

Jlie3MaTHICTh JYXOBEHCTBA Ta YEHIIIB MOXXHAa BU3HAYUTU SIK CHeyidalbH)y —
OOyMOBJIEHY CIELIaJIbHUM TIPaBOBUM CTaTyCcOM CyO0’€KTa, HaCIIJIKOM iX

CIeliaJIbHOI MPaBO3JaTHOCTI Ta HASBHOCTI CHEIIaJIbHUX MOBHOBAXEHD, HaJIaHI/IX
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KOMIIETEHTHUMHU  UEPKOBHUMM  OpraHaMd Ha  3JIMCHEHHS  KOHKPETHHUX
(GyHKIIOHaTPHUX MOBHOBaXEHb. Tak, Al TyXOBEHCTBA CHEIllaJibHA J1€3aTHICTD
nependadyae HEMOXIJIMBICTH BCTyNMaTd y nunod abo mepedyBaTh y NUTIOOHHX
BiHOCHHAX (y MPaBOCIIAB’1 JIUIIIE €MMCKOIAM, Y KATOJHUIITBI — BCIM CBSIIIICHHUKAM ),
OanoTyBaTUCh Ta OyTHM OOpaHUMH 10 CKJIaJy 3aKOHOJIaBUUX, CYJOBUX OpTraHiB
Jiep KaBHOI BJIajK, OpaTH y4acTh B pOOOTI OpraHiB ACP>KaBHOTO YIIPABIIIHHSA, 3
BUKJIIOYCHHSIM BHIIAJIKIB BUKOHAHHS MPEICTaBHUIILKUX (YHKIIN Yy CKIIaal LUX
OpraHiB i 3a0e3MeYeHHs] IHTEPEeCiB LEPKBH 3a YMOBM HAJaHHS HEI TaKUX
MOBHOBaXKEHb. TakoX KiipuKaM 3a00pOHEHO OpaTH y4yacTh Y CKJIAJl MOJITHYHUX
naptii  Ta MNpodCHiIOK, BHUKOHYBaTH BIWCHKOBUK 000B’s30k. CremiaibHa
J€3aTHICTD YEHIIIB YTBOPIOETHCS 3a00pOHAMU BCTYNMATH y MAaiHOBI Ta MUTIOOHO-
CIMEWHI TPaBOBIAHOCHHH, 3BEpIIyBaTH IIEPKOBHI TaiHCTBa (3BICHO, y BHUIAIKY
BIJICYTHOCTI I1I€ ¥ CBSIIIEHHUIILKOT'O CaHy ), OyTH XpEeIIeHUMH OaTbKaMu, OMIIKyHaMHU
YH MIKTyBaJIbHUKAMU, MIOBIPEHUMH y CIIPaBax II0A0 PO3MOPSHKEHHS MaitHOM He 3a
JIOPYYECHHSIM KEpIBHUIITBA MOHACTUPs. KaHOHIYHI MpaBuiia BCTAHOBIIOIOTH TaKOXK
OOMEXEHHsA [IJs 4YEHUIB Y BHUKOHAHHI BIIICBKOBOIO OOOB’SI3KY, 3/1MCHEHHI
yIpPaBIiHCHKUX MIOBHOBAXEHD B OpraHax Jep>KaBHOI BIIaIH.

[{epkoBHOIO MPaBOCYO’€KTHICTIO IOPUIUYHUX OCIO (KOJEKTUBHHMX CYO’€KTIB
MIPABOBIIHOCHH) € TIPABO3JIaTHICTh, JA1€3/IaTHICTh Ta JEIIKTO3AaTHICTh IIEPKOBHHUX
opratizaniii Ta o0’€JIHaHb XPHUCTHUSH: IIEPKOBHUX OpraHiB (KOJETiaJIbHUX Ta
HEKOJIET1AJIbHUX), YepHEYMX 00 €/lHaHb, KIEPUKAIbHUX 00’ €qHaHb, 00’ €IHAHB
MUPSH, TOIIO. [IpaBo3maTHICTG, M€3MATHICTD 1 ASTIKTO3AaTHICTh IOPUINYHOT 0COOU
y LIEPKB1 BUHUKAIOTh OJJHOYACHO.

CkazoBOI0 MpaBOCYO’€KTHOCTI IOPUAMYHOI OCOOM IIEPKOBHOTO IMpaBa € ii
MPaBO3/IaTHICTh, fKa MOXE OYTH 3aeanbHOl Ta CheyiaibHow. 3azanvHa
npasozoamuicmy nependadae MOXJIIMBICTh HAsIBHOCTI MEBHUX MPaB Ta 00OB'S3KIB,
CYMICHHUX 3 CyTHICTIO cy0'ekTa. Cneyianvna — O3Ha4yae HasBHICTh y Cy0'e€KTa IIpaB
Ta OOOB'SI3KIB 3TITHO 3 IUISIMU, 3a3HAYEHUMH B ii yCTAHOBYMX JOKYyMEHTAaX.
JiAnpHICTh IOPUAMYHUX OCIO 31 CHEHiaIbHOI0 TPABO3JATHICTIO BU3HAYAETHCS
LIISIMU 1 3aBAAHHAM, SK1 3a(DIKCOBaH1 y BIANOBIAHUX CTATyTaX 1 MOJOKEHHAX, Ta
BUHHMKA€E B MOMEHT YTBOPEHHS TI€] UM 1HIIOI OpraHi3auli 1 TPUIUHAETHCSA pa3oMm 3 ii
JIKBIJALIETO.

BusHaueHHsi 3MICTy KaTeropiili HepKoBHa MpPaBOCYO’€KTHICTh Ta CyO’€KTH
IIEPKOBHUX IPABOBITHOCHH, a TAKOX ITOJAJIBII JOCIIIKEHHS IHIIMX ITPaAaBOBHX
KaTeropiii, MOHATh Ta NPABOBUX IHCTUTYTIB IIEPKOBHOTO IIpaBa CIPHUSTUMYThH
MOTAJIBIITUM TEOPETUKO-TIPABOBUM JOCIIKEHHSIM, PO3BUTKY IIEPKOBHOTO TpaBa siK
HAyK{ Ta HaBYAJIbHOI JUCHUIUIIHY, SIK 1 PO3BUTKY Cy4acHOI TEOpIii MpaBa B LIJIOMY.
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F JIbBoBa Ouiena JleoHigiBHa,

p’ KaHOUuOam 1opuoudHUX HayK, CMapuuil HayKosull cnigpooimuux,
cmapuiutll HayKosuti cnigpobimHuk 8i00iny meopii 0epicasu i npasa
Incmumymy oepoicasu i npasa im. B.M. Kopeyvkoeco HAH Yxkpainu

TEOPETUKO-AKCIOJIOTTYHUIA BUMIP 3AXUCTY NPAB JIOJIUHA
B YMOBAX BIIHU B YKPAIHI

KaxnuBi HacHiAKU POCIHCBbKOT BIMCHKOBOI arpecii B YKpaiHi (30KpeMa,

MacoBl BOMBCTBA Ta 3HYIIAHHS HaJl YKpaTHIIMHU, IeMorpadiyHa Kkpusa, Kpysa ciM’'i
yepe3 MacoBYy MITpallio KiHOK 13 IIThbMHU TOIIO) Y TUIONIMHI 3aXUCTY TIPaB JIFOAUHU
MIJHSJIA Ha TIOBEPXHIO T1 I[IHHOCTI, SIKI 3aBXAW OyJIW BHUPIIIAIBHUMHU JIJIS
MaiOyTHHOTO YKPATHCHKOI HAIlli — 1€ JIFOANHA, ii )KUTTS, YECTh Ta T1IHICTh, CIM 4,
oesneka. L mpaBa € GhyHIaMEHTaIbHUMU 111032 HUMH € HEMOXKJIUBOIO 1X e(peKTUBHA
peainizanis 1 JOCITHEHHS] METH MPaBOBOr'O PEryJIIOBaHHS.

Y cydacHi 4Yacu MOpaJbHOI KpH3W, 4Yepe3 5Ky BiIOyBaloTbcs Tpyodi
MOPYIICHHST TIpaB JIIOJMHU, OCOOJMBO TpaBa Ha >KUTTSA, Ha Oe€3MeKy, Ha MHUp,
0COOJIMBOTO 3HAYEHHS HAOyBa€ aKC1OJOTIYHUHN MIAXiJ A0 3a0€3MEUeHHs X TpaB
K B TEOPETHKO-TIPABOBOMY, TaK 1 MPHUKIATHOMY acCIEKTl, aJKe MiJl MOCTIHHOIO
3arpo3or0 MnepedyBalOTh NPUPOJHI IpaBa Ta I1HTEpecH TOAWHU. | dYacTo 1ie
TOPKA€EThCSA  YSABJICHH IMPO MOPAJIbHE UM aMoOpalbHE, CIPaBeIJIUBE YH
HECIIpaBeUIMBE, 110, 30KpEMa, IOB’SA3Y€TbCA 13 NUTAHHSAMU PO3YMIHHS IIpaBa,
pPO3MEXyBaHHS MTOHATH TIPaBa 1 3aKOHY TOIIIO.

[Tin miHHOCTSIMHM TpaBa MPHUUHATO PO3YMITH KOTO 3MATHICTH CIYT'yBaTH
METOIO Ta 3aC000M JUIsl 33JJ0BOJICHHS COIIaJIbHO CIIPaBEUIMBUX MOTPEO 1HIMBI/IIB
Ta CYCIUIbCTBA 3arajioM, CTBEP/KYyBaTH CHpPaBEMJIMBI Ta TYMaHHI 3acaiul y
B3a€EMOBIJHOCHMHAX OCOOMCTOCTI Ta BJIaJy, BUCTYINATH CHUJIOK, SIKa MPOTHUCTOITh
cBaBodi [1, c. 274].

O. ®OonbKOBCHKMM TIHINE, IO I[IHHICHUN (aKCIOJOTIYHMI) TIOX1T B
IOPUCIIPYICHITIT — IIe 3arajbHa CTPATeTis MOCIIKEHHS, [0 BU3HAYAE PO3TIIAL
npaB Kpi3b MNpU3My HOTO BIAMOBIAHOCTI TIEBHHM IIIHHOCTSAM, IO MOXYTh
3a0e3mnedyBaTucs MpaBoM Ta OyTH HOTO OCHOBOIO [2, c. 63].

Posrmsmaroun MiHHICHI acIeKTH IpaBa, MM BIAIMITOBXYEMOCS cCaMe€ BiJ
MIPUPOJIHOT KOHIIEMIIIT HOTO pO3YMIHHS.

[TpuXUIBHUKN TIPUPOJTHOTO MpaBa BU3HAYAIOTh, [0 CaMe€ 3a HUM KPHUETHCS
CIPaBXHE MPaBO, IO IPYHTYEThCA Ha 0O0’€KTUBHIA mpupoii — npupol bora,
JTOIUHY, peder. [IpupoaHe mpaBo BTUIOE 3acajul PO3yMHOCTI, MOPaJIbHOCTI Ta
cnpaBeyBocTi. CaMme Ha MOCTyJaTax Ta i71esiX CBOOO U, PIBHOCTI, IHAUBIAyaIi3My,
NpiOpUTETy TpaB JIIOJAWHH TPYHTYIOTHCS CHOTOJHI OCHOBHI TIOJIOKECHHSI

Kouncturyuii Ykpainu.
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Came 3 KOHIIeNIIiT MPUPOTHOTO IIpaBa MOXOAUTh YUEHHS PO ICHYBAHHS NPaB
moauau. Came 3 mo3uiii BYEHHsSI MpO IpupojHe mpaso, sk mnumie . Kenbsew,
31ACHIOETHCS OI[IHKA MO3UTUBHOTO MpaBa K CIPaBeIJIMBOTO Y1 HECTIPABEJIUBOTO,
3TiHO 3 SIKUM TTO3WTHUBHE MPABO TUTBKW TOJI € YAHHUM, KOJM BOHO BIJIITOBITA€
IPUPOTHOMY TIPaBy, 110 KOHCTUTYIOE IIIHHICTh a0COJIIOTHOI cripaBeuinBocTi. Komu
1€ MPUUHATH, TO/1 TaKa HOpMa MO3UTUBHOIO MPaBa, siIka CYNEePeUUTh MPUPOTHOMY
npaBy, HE PO3TJISAATUMEThCS K YMHHA. TOJl YMHHUMHU 3MOXKYTh OyTH JUIIIE
BIJIIIOBIIHI IPUPOJIHOMY IIPaBy HOPMH ITO3UTHUBHOIO Ipasa [3, c. 382].

30kpeMa, 3TiTHO TMPUPOJHOTO PO3YyMIHHA TpaBa  CHOPMYIHOBAHO
KOHCTHUTYIIHE TOJI0XKEHHS, BIATIOBITHO IO SKOTO JIOAMHA BU3HAETHCSI HAUBUIIIOIO
couianpHOO IIHHICTIO (cT. 3 Konctutyuii Ykpainu). ToOTo, y camiii mpupo/i mpasa
3aKJjajieHa Horo IiHHICHA CYTHICTh, TAKOX 1 T€, IK MU HOTO pO3yMiEMO, BIUTMBAE Ha
3MICT 3aKOHO/JaBCTBA, HOro €(h)eKTUBHY peajizalliio 1 JIifo.

Meroto peanmizaiii mpaBa €, SK 3a3HAYA€ThCA B IOPUAMYHINA JITEpaTypi,
3aJI0OBOJICHHSI MOTped JIOAMHM, CYCHUIbCTBA Ta JEp>KaBU, TOOTO JOCATHEHHS
0a)kaHOT0 0COOMCTOrO UM COIMIaIbHOTO pe3yibTaty [4, ¢. 33]. Came npaBa 0 IuHU
€ (hopMOIO BUpa3y OCOOMCTICHOI IIHHOCTI (IIHHOCTI JJISl JIFOJUHU) MPUPOJAHOTO
npaga [5, ¢. 102].

ToOTo, mociimKyBaHUM aKCIONOTIYHHI acleKT Mae€ He JIMIe HOPUIUYHE
3HAUYEHHS, a MEePeyCciM — MOpaJibHE, aJKe 3aXUCT HEBIJl'EMHUX, TOOTO MPUPOTHUX
paB, 3aBXKAU Hece y co0l MOpajibHE HaBaHTAXXEHHsI, 00 MPUPOIHICTh € YaCTUHOIO
YKUTTS JIIOJIUHU, CKJIAJI0BOI0O MEHTAIBHOCTI M KyJIbTypHU OYJIb-SKOTO CYCIIbCTBA,
0 CTa€ MOPAIbHO-HOPMATUBHUM MIPHUIIOM, CTaHJAPTOM Yy BIJIHOCMHAX MIXK
JOJbMHU 1 11 LIHHOCTI MaroTh OyTH BTUIEHMMH JO MPAaBOBOIO MOJS JIEpKaBH 1
HaJIEKHUM YWHOM pEalli30BaHMMH B MEXaX CYCHUIBHMX OYIKYBaHb 1 3aJUId
JOCATHEHHS COIiaIbHOTO Oara. [ 0co6MBO B yMOBax BiliHU BaKJIMBO HE BTPATHUTH,
a HaBiTh TMOCWIHTH TIPABOTBOPYMI 1 TpaBopeanizamiiHuii (oKyc Ha THX
byHIaMEHTAIBHUX I[IHHOCTSX 1 TPIOpUTETaX, K 3a OyAb-SKUX YMOB 1 4YaciB
TPUMAIOTh OyTTs JIFOIMHHU, JI€P>KaBH, HaIIIi.

H. [TapxoMeHKO muiie, 1o «HEBIANOBIAHICTh MTpaBa MoTpedaM CyCIiIbCTBA,
a 0coOJIMBO MPUHLMUITY COLIAJIBHOI CIPABEIMBOCTI, CIPUYHUHSIE HEE()EKTUBHICTD
mpaBopeaiizailii Ta MOCTyNOBY BTpaTy MHpPaBOM JETITUMHOCTI Ta aKClOJOT14HOT
CYTHOCT1». BueHa y 1IbOMy acneKkTi BaXXJIMBUM BBaxae «(HOpMyBaHHS y CyO’€KTIB
CYCIUIBHUX BITHOCHH CBIJIOMOTO TIEPEKOHAHHS B HEOOXIAHOCTI JAOTPUMaHHS
MPIOPUTETIB Ta BUKOHAHHS HOPM IpaBa 1 BIAMOBITHO 3aKJIaIEHUX Yy HOTO 3MICTI 171ei
(mirHOCTEH). OTXKE, SKIIO TMPABOBI 171€i CIPUIMAIOTHCS OUTBIIIICTIO HACEICHHS Ta
CBIJIOMO BUKOHYIOTbCSI HOPMHU IIPaBa, B AKUX B1JI0OPaKEHO iX 3MICT, TO MPaBOBI 1€l

31 cdepu HaJIEKHOTO NEPETBOPIOIOTHCS HA PEaNbHICTh, 3a0€3MeuyroThcs ado
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BIJIHOBJTIIOIOTHCS MIPABOMNOPAJIOK, HalllOHaJIbHA Oe3neKa, HalllOHAIbHUHI, HApOIHUN
1 gepxkaBHUI cyBepeniteT» [17, c. 125].

3okpema, 3rigHo 3akoHy Ykpainu «[Ipo ocHOBHI 3acau AepKaBHOI MOTITHKA
y cepi yTBepKEHHS YKPATHCHKOI HAI[IOHAIBHOIT Ta TPOMAJITHCHKOT 1IEHTUIHOCT1»
Big 13.12.2022 p. [7] nependauaeThcs peanizaliisi AepsKaBHOI HMOJITUKKA y chepi
YTBEP/KEHHSI YKPAalHCHKOI HAI[IOHAJIIbHOI Ta TPOMAASHCHKOI 1JEHTHYHOCTI $K
CKJIaZIOBOi 3a0e3leueHHs] HalllOHabHOT Oe3neku Ykpainu. 3okpema, y ctarti |
JAaHOTO 3aKOHY (POPMYIIOIOTHCA TaKl I[IHHICHO-TIPABOBI KAaTETopii, SIK: «IyXOBHO-
MOpajdbHe BHUXOBaHHS — HACKpI3HMHA BHUXOBHUH TIPOIEC, CHPSAMOBAaHUN Ha
¢dbopMyBaHHS Ta PO3BUTOK TyXOBHUX 1 MOPaJbHUX I[IHHOCTEH rpoMajsiH Y KpaiHu,
3aKOPJIOHHUX YKpPAiHIIB, a TAaKOXX 1HO3EMINB Ta OCi0O 0e3 TpoMaasHCTBa, SKi
nepeOyBaroTh B YKpaiHi Ha 3aKOHHUX ITiICTaBax, Ha OCHOBI CYCITUIBHO-JIEPKABHUX
(HarioHaNTbHUX) MIHHOCTEH YkpaiHw» (M. 7); Ta «yKpaiHChbKa HaIllOHaJIbHA
1IGHTUYHICTh — CTIMKE YCBIOMJICHHSI 0COO0I0 HaJIC)KHOCTI 0 YKPaiHChKOI HaIlii SIK
caMOOYTHBOI1 CHUILHOTH, 00’€IHAHOI Ha3BOIO, CHMBOJAMHU, TeorpadiuHuM Ta
ETHOCOITIAIbHUM TTOXO/DKCHHSIM, ICTOPUYHOIO TIaM’ SITTI0, KOMIIEKCOM TyXOBHO-
KyJbTYpHUX IIIHHOCTEH, 30KpeMa YKpaiHChKOI MOBOIO 1 HApOIHUMHU
TpaguiisiMm» (1. 17).

Tos B yMOBax BifiHU, KOJIH 3 00KY POCIMCHKOTO arpecopa BiJ0yBaeThCs 3aMax
Ha FEHOIM]T YKPaiHChKOI HaIlli, Ha i1 1/IeHTUYHICTb, KYJbTYpY, TPAJIUIIii, HA YECTH 1
T'IHICTh KOKHOTO YKPATHIIS Ta HOTO OCHOBOIIOJIOKHI MpaBa Ha JKUTTS 1 O€3MeKy, Ha
CIM’10 Ta BIITBOPEHHS POy, B yMOBax JeMorpadiuHoil KpHu3u JiepxkaBa 30008’ a3aHa
BXKUTU YCIX 3aXOJAIB HE MPOCTO Jisi 30€peKEeHHsI BKa3aHUX IIHHOCTEH, fIKI €
OCHOBOIO HAI[IOHAJILHOI O€3MeKH, a ¥ JI1 MPUTATHEHHSI 10 BIAMOBIATLHOCTI 0C10
(uu Tpyn oci0), AKI MOPYLIYIOTh HOPMH BKA3aHOTO 3aKOHY. AJKE€ Ha ChOTOJIHI
MOXHa  CIIOCTEpIraTd  BIICYTHICTh  NPABOBOTO  MEXaHI3MYy  IOPHUJIUYHOL
BI/IMOBIJABHOCTI 3a MOCSATaHHS Ha HAIllOHAJIBHY 1JICHTHYHICTh, HA MOpPAJIbHI Ta
JyXOBHI 3aCaJix.

[Ipodecop M. Kozrobpa, 3BepTarouu 0OCOOJMBY yBary Ha 3a0e3IEeUeHHS
COLIIAJIbHUX TpaB JIIJAUHU B yMOBax BiiiHM, nuiue: «IIporonomenuii y [IpeamOyi
KoncTtuTyiii Hamip JaepkaBU Ta BChOTO YKpPaiHCHKOro Hapoay J0aTd mpo
3a0e3reueHHsI paB 1 CBOOO/T JIFOJIMHU Ta TJIHUX YMOB 11 )KUTTS, 1[0 BIJMOBIIHO JI0
cT. 3 Koncturyuii Ykpainu € roJ0BHUM 000B’SI3KOM JEpKaBH, a TAKOX 3aKpiIjIeHe
B cT. 28 KoHCTUTYIIIT MpaBO KOXKHOTO Ha MOBAary A0 HOro riIHOCTI 3000B’A3YIOTh
Jiep’KaBy HaBiTh B yMOBaxX BiifHM a0atu Tpo 3a0e3MedeHHs! COIlaIbHUX IIPaB,
BKJIFOYHO 3 X CyJOBUM 3axucToMm. ba Ounblie, came B IMX yMOBa MOCHIJIOBHE
BUKOHAHHSI HEIO CBOIX KOHCTUTYIIWHUX 3000B’s3aHb 3/JaTHE MIiJBUILUTH JIOBIPY
IPOMAJISIH JI0 JI€P>KaBH, € BAXKJIMBOIO TapaHTIEIO A1E€BOCTI JICTITUMHUX OYIKYBaHb —
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OJIHOTO 3 BaroMUX MOKA3HMKIB MPUHILHUITY IOPUIUYHOI BU3HAYEHOCTI K CKJIAJOBOL
BEPXOBEHCTBA IpaBay» 8§, c. 49].

CporoaHi TakoX 0COOJIMBO FOCTPO MOTPEOYIOTh 3aXUCTY 1 3a0e3MmeueHHs TaKi
IPUPOJIHI TpaBa JIOAWHU, K MPaBO Ha KUTTS 1 Mup. Akanemik H. OwnimeHnko
BIIYYHO MIJKPECIIOE, IO «IMPABO JIOJUHU HA MHpP Y 3arajbHid cHCTeMi ii mpaB i
CcB00OJ] MOTPIOHO PO3TISLIATH SIK OCHOBOIOJIOKHE KOMIUIEKCHE MPaBo, sIKe, BJIacHe,
CITiJi BU3HATH IEPIIOOCHOBHHUM B 1€papXidHiii OyJOBI CHUCTEMH IIpaB JIIOJWHH.
3p03yMLJIO 1 T€, 110 AKIIEHTOBAHE MPABO HA KUTTS HE MOXKE OyTH peanizoBaHuM 0e3
3a0e3edYeHHsI mpaBa Ha Mup» [9, ¢. 62].

OxkpiMm 3ragaHoro, cydacHa Kpu3a B YKpaiHi, 1110 0COOIMBO 3arOCTPUIIACS ITi]T
yac BIWHH, MiJHSIA HAa TOBEPXHIO MOTPedy Y MPOTOJIOMICHHI 1 MEPIIOUEepProBOMY
3aXMCT1 KOHKPETHUX (PyHJAaMEHTAJbHHX IMPABOBUX 1 COLIAIBHUX I[IHHOCTEH, 0e3
SKUX 3aHeIaJaTUMe Hallisd 1 AepkaBa B 1yioMy. Yepe3 MacoBl BOMBCTBA YKpATHITIB
Ta B IJIOMY 4Yepe3 MiJABUIICHHS PIBHS CMEPTHOCTI, MOTIPIICHHS CTaHy 370pOB’S
HACEJICHHS, HU3bKUU PIBEHb HAPOJ/KYyBAaHOCTI, MPUMYCOBI BHUBE3CHHS MITEH 3
OKYNOBAaHUX YKpalHCBKHX TepUTOpiii Ha Teputopito PD, macoBy BHUMYyIIEHY
eMIrpalil0 HaceJIeHHS 1 Take 1H., TOCTpPO BHUABWJIAcsA JeMorpadiuHa Kpusa,
€KOHOMIYHa, Kpu3a cimM’i Toio. Lle moTpedye BU3HAYEHHS CTpATEr1UHUX HAIPSMIB
peanizaiii MOJITUKKA JIepKaBu y cdepi mpaBa, aJ’Ke B IHIIOMY BUNAAKY 3 OOKY
CYCIIJICTBA BTPAYaTUMETHCS JIOBIpa JI0 IEP>KaBHUX 1HCTUTYIIIH, 10 3aKOHY Ta JI0 iX
CIIPOMOXKHOCT1 aJICKBaTHO BiJIOOPAa3UTH Ta 3aXUCTUTH 1HTEPECH JIOAUHU Ta ii
dbyHIaMeHTaJIbHI MpaBa.

3 oIy Ha 3rajjaHe Ta 3 ypaxXyBaHHSIM CydacHUX BUKJIMKIB KaGiHeTom
MiHicTpiB Ykpainu 30 BepecHst 2024 p. Oyno cxBasieHo CTpaterito JeMorpadiaHoro
po3BUTKY Ykpainu Ha niepioa a0 2040 poky [10]. Sk 3a3Havaetsces, st «CrpaTeris
CTIpsSMOBaHa Ha MOJI0JIAHHSA KITFOYOBUX IeMOTpadiYHIX BUKJIHKIB, 10 3aTOCTPUIIHCS
yepe3 30poiitHy arpecito. OCHOBHI 3aBJaHHS BKJIIOYAIOTh MiABUINCHHS PIBHS
HApOJ/KYBAaHOCTI, 3HIDKEHHS TIEpeIYacHOi CMEpPTHOCTI Ta 3abe3nedyeHHs
MmirpamiitHoro npupocTy. Crparteris BpaxoBy€ HEOOXIJHICTh 3YNMHUHEHHS
CKOPOYCHHSI HACEJCHHS Ta CTBOPEHHS YyMOB [UJIsl CTaJlorO JIOBIOCTPOKOBOTO
BIITBOPEHHSI  JIIOJICbKOro  Kamitanmy. IIpioputeramm s 3abe3nedyeHHs
neMorpaiuHOro pO3BUTKY € MIATPUMKA CiMEH, 30epexeHHs PenpoayKTUBHOTO
3I0POB’s, TMOKPAIICHHS yMOB Mpalli Ta MiJABUIIECHHS JOCTYIHOCTI MEAUYHUX 1
COLIaJIbHUX TOCHYT... BaxJIMBOI0O CKJIaJ0BOI0 € (OpPMyBaHHS CEpEeOBHIIIA,
CIOPUSTIMBOTO JJIi HApPOJDKEHHS Ta BHXOBAaHHS [iTEH, 13 3a0e3MeueHHIM
eKOHOMIYHOI CaMOJIOCTaTHOCTI ciMel... Ha chboroiH1 KI1t040BOIO MEpEayMOBOIO JIJIsI
MOJIOJIAHHSI HETAaTHMBHUX TEHJICHI € He JHIle TMOCHICHHS EKOHOMIYHO1
CaMOJIOCTATHOCTI TPOMAJISH, YITKE BIJUYTTS YKpaiHChKOI HAIlOHAJIbHOI Ta
IPOMAJISTHCBKOI 1€HTUYHOCTI, ajge 1 MmoOyjoBa JOBIPM MDK TIpoMajsHaMH i




Hayxoeo-npaxmuunuit gicnux «[IPABHHK» — Bunyck Nel — 2025

JepKaBor0, 3a0€3MEeUeHHs PO3YMIHHS 1 BIAYYTTS, II0 JepkaBa 3pOOUTH BCE
MOJKJIMBE I 3aXUCTY (H13UUHOT O€3MEKH, a TAKOXK MPaB, CBOOO I 1 T1THOCTI KOKHOTO
YKpaiHus. . . ».

Omxe, came Taki KOHLENTH BIAMOBIJAIOTE NPUPOJI Ta CyTI Mpasa, 1
CYCHIJIbHUM OYIKyBaHHSIM, OCOOJIMBO B yMOBaXx BiiHH, 1 BiJ0OpakaroTh T1 IIIHHICHI
3acajid, Ha SIKMX Ma€ peali30ByBaTHCS IMpaBOBa MOJITHKA AepxkaBu. Skmo y ii
dboKycl 3HAXOMIThCA TakKl IIHHOCTI, K JIFOJAWHA, ii KWUTTA, 3J0POB’S, YECTh Ta
riaHICTB, Oe31meKa, Jo0OpoOyT, HallloHAIbHA 1IEHTUYHICTh, CIM S 1 T. I1., TO K Y OKyCl
JIOJUHA B TPOIEC] TpaBopeanizamii 3HaAXOAUTHUMYTHCS BEIIHHS JEpKaBU SIK
IPUPOJIHI, JOOP1 Ta CrpaBeIJIMBl, 3aKOH SK CIPaBEIJINBE MIPHUIIO 1 MEpeayCiM K
IHCTPYMEHT 3aXHCTy, & HE IPUMYCY. Y TaKOMy pa3i MpaBoOBl I[IHHOCTI CIYTYIOTh
1HTEepecaM JIFOJAMHHU, 1 MOXXHAa TOBOPUTH IPO JIE€BICTh MPABOBUX IPHUIUCIB Ta iX
e(eKTUBHY peai3allito, 1o J0CATal0Th CBOT METH.

[IpaBa Mr01MHM € IIHHUMU HACTUIBKH 3K, HACKUIBKU IIIHHUM MOKE Oy TH ITPaBo
B3arajii, OCKUIbKM MPaBOBAa CUCTEMA, 10 HE 3a0e3rnedye MmpaB JIOAUHU, HE MOXKE
BBa)KaTHUCH IiHHOIO B3araii [11, ¢. 104].

OTxe, 3 OTJIAy HA BUKJIAJCHE BUILE, MOKHA BU3HAYUTH I[IHHICHI 3acajul B
MpoIlecl peatizailii mpaB JIOJUHM SIK TaKi, 10 MAalOTh KOMIUIEKCHHI XapakTep 1
SBJIAIOTH CcO0010: 1) mMpaBoOBI IIIHHOCTI MAaTepiaibHOTO 1 HeMarepiaabHOTro
XapakTepy, SKe MpaBO IMOKJIMKaHE 3a0e3MeyuTH B TMpoliecii CBO€I pearizaiiii,
JOCSITAI0YM TaKUM YMHOM CBO€i METH 1 COIaJIbHOTO TPU3HAYCHHS, BOHHU
BKJIIOYAIOTh MPUPOJAHI TpaBa JIOJUHU (KUTTS, 3]I0pOB’S, TIIHICTh, Oe€3Ieka,
n00poOyT Ta 1H.), HOPMHU CYCHUIBHOI MOpaJll, TPaAHUIIii, TyXOBHICTb, HAllIOHAIbHY
IIEHTUYHICTh, 2) 3arajbHl NPUHIMOM TpaBa, 5Kl CHOPUAIOTH peamizauii 1
3a0€3MeUYeHHI0 HAalOUIbII CYTTEBUX MPABOBUX, 3arAJIbHOJIOJICHKUX LIIHHOCTEH.
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TiTtko EabBipa BajienTuHiBHA,

00KMOp OPUOUYHUX HAYK, 0oyerm, npogecop kapedpu midcHapooHo2o npasa,
€B8PONEUCHKOI ma €8POaAmMAAHMUYHOI IHmezpayii

Dakynvmemy npaga ma MidcHapoOHux gionocun Kuiscbkoeo cmoauunozo
yHigepcumemy imeni bopuca I pinuenxa

Mycienko Kupuno OsnekcanapoBud,

3000y8au neputoco (6akaiagpcvKo2o) pieHs suwjoi oceimu

Dakynvmemy npasa ma MidcHapoOHux gionocun Kuiscbkoeo cmonuunozo
yHigepcumem) imeni bopuca I pinuenka

MIZKHAPOIHO-ITPABOBI CTAHJAAPTHU 3AXHUCTY IIPAB OCIb 3
THBAJIITHICTIO B YKPAIHI: CYUACHI BUKJIMKHA TA
HEPCIIEKTUBH

CyuacHi 17100aJIbHI BUKJIMKHU, 30KpeMa 30poitHI KOH(IIKTH, MIrpaliiiHi Kpu3u
Ta coliaidbHl TpaHchopMallii, aKTyali3yloTb HEOOXIJIHICTh MNEPEOCMHUCICHHS
NIAXOJIB A0 3aXUCTy IMpaB JIoAuHH. OcoO0JMBOiI yBarn B I[bOMY KOHTEKCTI
NOTPeOYIOTh 0COOM 3 1HBAIJIHICTIO SIK OJHA 3 HAaWMEHII 3aXWUIICHUX KaTeropii
HACEJICHHS.

VY MIDKHapoJHOMY MpaBl NPUIUISIETbCA 3HAYHA yBara 3a0e3lEeYeHHIO IpaB
moauHu Ta (opmyBaHHIO €dEeKTHMBHUX MexXaHI3MIB iX 3axucty. OcobmuBoi
aKTyaJIbHOCTI Ha0yBa€ NMUTAHHs MPABOBOrO 3a0€3MEUEHHS COLIAJIBHO BPA3IUBUX
KaTeropil HaCeJeHHsI, 30KpeMa J1Tei, O1KEHLIIB 1 0C10 MOXKWIIOTO BIKY. Y LBOMY %k
KOHTEKCT1 HEOOX1THO pO3TisAaTH MUTAaHHS 3aXHUCTY MpaB 0ci0 3 1HBAIIIHICTIO, SIKI
1 10C1 3a3Ha0Th CUCTEMAaTUYHKUX NOPYIIEHb CBOIX MPaB y pI3HUX KpaiHax cBiTy. Ha
JKallb, YKpaiHa HE € BUHATKOM.

VY cydyacHMX yMOBaxX BOEHHOI'O CTaHy Ha TEPUTOPii YKpaiHU CHOCTEpIratoTheCs
YUCJICHHI TIOPYIICHHS TpaB TMPEACTaBHUKIB PI3HUX coIlianbHUX rpyn. OmHak
0COOJIMBO BPa3JIMBUMM JI0 HETaTUBHOTO BIUIMBY UWHHHKIB, CIPUYUHEHUX
30pOMHHUM  KOH(QUIIKTOM, 3aJIMIIAIOTBCA OCOOM 3  IHBaNiJHICTIO. BoHuU
3IIITOBXYIOTBCA 3 HHM3KOK CEPUO3HHMX BHUKIMKIB, Cepell SIKUX — BIJCYTHICTb
0e30ap’epHOro na0oCTymy 10 OO’€KTIB KPUTHUYHOI 1HPPACTPYKTYpH, 30Kpema
YKPUTTIB, @ TaKOXX HEXTyBaHHS iXHIMH OCOOJMBUMH TIOTpeOaMu IIiJ] dYac
eBaKyalllifHIX 3aXO0/iB.

Curyallito yCKJIaJHIOE€ TaKOXK MOIKUPEHE B CyCIUIBCTBI yIEpeKEHE CTaBICHHS
10 oci0 3 IHBAJIAHICTIO, MO TMEPEIIKO/KAE iXHIA MOBHOIIHHINA 1HTErpaiii B
COITIOKYJIBTYPHE CEPEIOBHINE. 3 OTJISAy Ha CTPIMKE 3pOCTaHHS KIJIBKOCTI TaKUX
oci0 yHacni1ok 00MOBUX J1H, MO/II0HA CyCIJIbHA PEaKIlisl € BKpail HENPUUHSTHOIO.

3a odimifinoro 1Hpopmartiiero KuiBcbkoi MICHKOI JAep>KaBHOI aaMiHICTpallii,

cTaHOM Ha TpaBeHb 2024 poOKy JHIIE Y CTONHIN YKpaiHW MPOKUBAIO TTOHA 150-
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TUCSIY OCI0 3 1HBaJIAHICTIO. Y TIO0AIbHOMY BHUMIpI, 3a OIlliHKaMu BcecBiTHBOI
Oprasizaiiii OXOpOHM 3JI0pOB’S, IX KUIBKICTb TNEpEBUINy€e OAuH Miibsapa. Came
HAsSBHICTh TaKWX MAaCHITAOHMX CTATUCTUYHUX T[MOKA3HUKIB CTajga OJHUM 13
YUHHUKIB, 10 CIIOHYKAJId MDKHAPOIHY CIIJIBHOTY JI0 YCBIAOMIIEHHS HEOOX1THOCTI
dbopMyBaHHS €JUHOTO KOMILIEKCY IPABOBUX CTAHAAPTIB, MOKIMKAHUX 3a0€3MEUUTH
e(heKTUBHUI 3aXHUCT IpaB 0ci0 3 1HBAJIIIHICTIO.

Ha ocHoB1 anamizy Mi>KHapOHO-TIPABOBUX aKTIB, III0 MICTATh MOJIOKEHHS 11010
mpaB oci0 3 1HBATIAHICTIO, MOXKHA J1MTH BUCHOBKY, 1110 caMe Konsenitis OOH mpo
mpaBa 0ci0 3 1HBAJIIAHICTIO aKyMYJIIO€ TIEPEBAKHY OUTBIIICTH KIIFOYOBUX CYYaCHHUX
MDKHApOJHUX CTaHAAPTIB y cepi 3aXUCTy IpaB i€l corianbHoi rpynu. Came ToMy
IpOBIHI JIep’KaBH CBITy, 30Kpema Kpainum €Bporeiicbkoro Coro3y, miJ yac
dbopMyBaHHs HAIllOHAJIBLHOTO 3aKOHOJABCTBA Y BIAMOBIAHIN cepl OpIEHTYIOTHCS
HacaMIiepe/] Ha MOJI0XKeHHs 3a3HaueHoi KoHBeHIii.

He crana BunsaTkoM 1 YkpaiHa, sika, mianucaBimm 24 BepecHs 2008 poky
Kougeniito Ta @akynbTaTUBHUN MPOTOKOJ JI0 HEl, a TaKoXX paTU(IKyBaBIIH IIi
nokymeHTH 16 rpynns 2009 poky, po3nodana npouec NoCTynoBOrO BIIPOBAIKEHHS
HOBUX CTaHAApTIB y Hal[lOHAJIbHE MPAaBOBE NoJie. BiATO1 IMIIIEMEHTALIis TOJ0KEHb
KonBeHI11i BU3HAYAETHCS OJIHUM 13 NPIOPUTETHUX 3aBJlaHb BUKOHABYOi BIAJU
Ykpainu [2].

30kpemMa, OHUM 13 KIIFOYOBHUX HAIMPSIMIB JEPHKABHOI MOMITHKU y cepl 3aXUCTY
mpaB 0Ci0 3 1HBATIIHICTIO BU3HAUYCHO CTBOPEHHS 0e30ap’€pHOTO CepeaoBHINa, 110
3a0e3nedye piBHI MOKJIMBOCTI JJI TPEICTAaBHUKIB 111€1 COLIAJIBHOT TPYTIH Ta CIIPUSE
iXHIA 1HTerpauii B COLIOKYJbTypHHI mpoctip. IlpakTnuna peanmizamis LbOTO
3aBJaHHS Tependadae MEpPeoCMHUCICHHSI HAasSBHOI CHUCTEMHU COIialbHUX TOCTYT 3
MeTOI0 (OPMYBAaHHS CIPHUATIUBOTO CEPEIOBUINA, IO CTUMYJIIOE COIaTbHY
aKTHUBHICTh Ta CIPUSE MIJBUILEHHIO PIBHS aBTOHOMIi OC10 3 1HBaJIJHICTIO.

[Ipore mnpomec anmamrarlii BIiAMOBIAHUX MIDKHAPOJHMX CTaHIAPTIB [0
HaI[lIOHATHLHOTO 3aKOHOJIABCTBA Y KpaiHU BIIOYBaBCS TOCUTh MOBUIBHO. Jluiie yepes
JIBa 3 TIOJIOBUHOIO poku miciis patudikarii Konsennii Kabiner MinictpiB Ykpainu
noctaHoBoo Bif 1 cepnHst 2012 poky 3aTBepauB Jlep:kaBHY LUIbOBY HpPOrpaMy
«HarionaneHuii an i 3 peanizaiii KonBeHilii npo mnpasa ocid 3 1HBaJIIIHICTION
Ha niepiof a0 2020 poky [7].

V¥ mexax peanizauii crarti 35 Konseniii OOH npo mpasa oci0 3 iHBadiAHICTIO,
y 2012 pomi ypsig Ykpainu miarorysas 1 moaaB 10 Komitery OOH 3 mpas oci6 3
IHBAJIIHICTIO TIEPIy HAI[lOHAJIBHY JOMOBIAb, y SKIM OyJO0 JeTalbHO BUCBITICHO
porpec, MOCSATHYTUW Jep:kaBor 3 MoMeHTy partudikamii KonBeniiii, a Takox
OKpPECJIEHO OCHOBHI BUKIIMKH, IO MOCTAJIM Yy MPOILECI BUKOHAHHS BIIMOBIIHUX
MDKHApOIHHUX 3000B’s13aHb [2].
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Opnnak, 3 oryisily Ha Te, IO 3a3HAYeHUUN 3BIT HEe OyB NPEACTaBICHUN IS
nyOIiYHOTO OOTOBOpPEHHS, 30KpeMa cepel IMpPEeICTaBHUKIB CIIJIBHOT 0Ci0 3
1HBAJTi THICTIO, HU3KA OPTaHi3alliid, Mo OMKYIOTHCS 3aXUCTOM TPaB i€l COIiaTbHOT
rpymu, moganu 70 KoMiteTy ambTepHaTUBHY JTOTIOBIb 11010 BUKOHAHHS Y KpaiHOIO
noJsioxkeHb KonBeHiii.

[TopiBHsIBHUN aHaAM3 3MicTy OQIIIAHOI Ta anbTEPHATHUBHOI JOIMOBiACH
3acBIAUYE, 1O ypal YKpaiHH oxapakTepu3yBaB BUKOHAHHS MoyoxkeHb KoHBeHIIT
K 3aJ0BlIbHE, apryMEHTYIOUM II€ BUIMOBIAHICTIO YHHHOIO HAI[lOHAJIBLHOIO
3aKOHO/IaBCTBA OCHOBHMM TMoyioxkeHHsM KonBenuii. HaTomicTh anpTepHaTUBHUI
3BIT, MATOTOBJICHUN TIPEICTABHUKAMU TPOMASTHCHKOTO CYCIIJIhCTBA, MPEICTABHB
OuTbII 00’ €KTUBHY Ta KPUTUYHY KapTHUHY, HATOJONIYIOYM Ha KOHKPETHUX (hakTax
MOPYILIEHb MPaB 0Ci0 3 1HBAIIHICTIO, K1 MaIOTh MICIIe Ha MpakTHIl [2].

3 METOI0 MOAAIBINOI IMIZIEMEHTAIIIl T0JI0KeHh KOHBEHIlT Ha HaIllOHATBHOMY
piHi, Komiter OOH 3 mpaB oci6 3 1HBaJIiAHICTIO, PO3TJISHYBIIM OOMJIBI JOIOBIII,
HaJlaB CBOI 3aKJIIOYHI 3ayBakeHHS Ta pekoMeHpaii. [li 3ayBakeHHs craiu
BAKJIMBUM OPIEHTUPOM JJisi OUIHKM €()EKTUBHOCTI 3yCHUiib YKpaiHu y cdepi
peamizauii npaB oci0 3 iHBamiAHICTIO. Y KoMmeHTapl Komitery Oyiio BU3HAHO
HAsSBHICTh TIEBHHUX MO3UTHBHUX 3PYIICHb, 30KpeMa JOKJIATaHHS ACPIKABOIO 3YCHUITh
JUIs iMIUIeMeHTalnii nojoxxkeHb KonBeHinii. BomHouac Oyio BkazaHO 1 Ha HH3KY
CUCTEMHUX HEJIONIKIB Ta HEHAJIEKHE BUKOHAHHS OKPEMHX MIXKHAPOIHUX
3000B’s13aHb, 110 3AJIUIIAIOTHCS aKTyaIbHUMHU Ha ChOTOJIHI.

Hanani B Ykpaini npojoBXyBajid BIPOBAIKyBaTU MIDKHAPOJIHI CTAaHIApTH Y
cdepl 3aXHUCTy MpaB OCiO 3 IHBAIIIHICTIO 3 YPaXyBaHHSAM 3ayBa)K€Hb, BUKJIAJICHUX
KomiteTom OOH 3 npaB oci6 3 iHBaIIIHICTIO y Oro KOMeHTapsx. 3okpema, y 2016
poui po3nopsikeHHsaM Kabinety MinictpiB Ykpainu Oyno 3arBepiaxkeHo «Ilman
3aXO/iB 3 BUKOHAHHS PEKOMEHIAIlM, BUKIAIECHUX Y 3aKIIOYHHX 3ayBa)KCHHSX,
Haganux Komiterom OOH 3 npaB 0ci0 3 iHBaJIiHICTIO 10 TIEPIOT JOTOBIAI YKpaiHu
npo BukoHanHs Konusentiii OOH npo npaga oci6 3 iHBaigHICTIO Ha Tiepiof 10 2020
poky» [9].

VY tomy x 2016 pori 6yno Bumano Yka3 IIpesunenra Ykpainu «Ilpo 3axoau,
CIpsIMOBaH1 Ha 3a0e3MedYeHHs JoAep>KaHHs TpaB oci0 3 iHBaniaHICTION. [Ipu iboMy
CNIJ BII3HAYUTH TEHAEHI1I0, IO LEW AOKYMEHT, K 1 BCl MNPUUHATI IO HBOTO
HOPMAaTHBHI aKTH 3 METOI0 IMIIJIEMEHTAIlil 1oJI0’)keHb KOHBEHIIii, MaB TIepeBa)KHO
NeKJIapaTUBHUN Xapaktep. Bin OyB chpsMoBaHWN Ha 3a0XOYCHHS, 3aXHUCT 1
3a0€3MEUYCHHs] TOBHOTO Ta PIBHOTO 3AIMCHEHHS BCIX TMpaB JIIOJWHA 1
OCHOBOIIOJIO)KHUX CBOOOJ Yy BCIX c(epax CyCHUIBHOTO KUTTS, IO TepeadadyeHo
1moJiockeHHIMH KOHBEHINIT, a TaKOXX Ha BXKHUTTS 3aXOJIB IOJ0 IOBAaru T1JHOCTI,
BJIACTUBOI BCIM JTIOJIsIM O3 BUHATKIB [10].
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Y nopanpiioMy, y BIAMNOBIA, HAa pPEKOMEHJAIllll, BUKIAIECHI B KOMEHTapi
Komitery OOH 3 mpaB oci6 3 inBamigHicTio, 19 rpyans 2017 poxy Bepxosna Paga
Ykpainu npuitnsiia 3akoH Ykpainu «IIpo BHeCeHHs 3MiH JI0 JESIKUX 3aKOHOJaBUMX
akTiB Ykpaiam». [lum 3akoHOM, 30Kpema, Oysio mependadeHo BHECEHHS 3MIH 10
3HAYHOI KIJILKOCTI 3aKOHOaBYMX akTiB. CyTh IIMX 3MiH MOJISITalIa y 3aMiH1 TEPMIHIB
«IHBaNI», «IATUHA-IHBAIIOy, «IHBaJIIJ 3 JUTHHCTBA» Ta «IHBaJlJ] BIHHW» Ha
«oco0a 3 IHBAJIIIHICTIO», «IWUTHHA 3 IHBAJIIAHICTIO», «0c00a 3 IHBAJIIHICTIO 3
JUTHHCTBA» Ta «0c00a 3 1HBAJIIHICTIO BHACHIAOK BiMHW» [5]. Takum ynHOM, IIi
TEPMiHM TOYanW BiAmoBimaTé  odimiiiHOMy mepekiany KonBenmii  Ta
daxkynbTaTUBHOIO MPOTOKOITY 110 HE [2; 16]. Came 11eil HEBUIIPABJICHHU CTaHOM Ha
2012 pik HemOJIK HAI[lOHAJBbHOTO 3aKOHOJABCTBA BH3HAYaBCSI Y KOMEHTapi
Kowmitety OOH 3 npaB 0ci6 3 1HBaJIAHICTIO SIK OJWH 13 KJIIOUOBHUX.

5 sxoBTHA 2020 poKy yKpaiHChbKUHM ypsizi OJaB 3BEACHI APYTHil Ta TPETii 3BITU
npo BukoHaHHs KonBeHii 3a nepiog 2015-2019 pokis, sxi Oys0 HampaBieHO 10
Komitery OOH 3 mpaB oci6 3 iHBamjHicTiO. [IpoaHanizyBaBIIM 3MICT LUX
JIOTIOBi/Ie, MOXHa KOHCTAaTyBaTH, IO 3HAYHOTO TMIPOTPECY Yy BIPOBAKEHHI
ctangapTiB KoHBeHII1 B HalllOHAJIbHE 3aKOHOJABCTBO YKpaiHM Ta BUKOHAHHI
3000B’s13aHb 3a HEK 3a BKa3aHW NepioJ JOciArHyTo He Oyno. [lo Toro x
OprasizaiisiMu TpoOMaIsTHCHKOTO CyCIUIbCTBA 3HOBY OyJI0 MOAAHO ajJbTePHATUBHUMN
3BIT, 1110 CBITYUTH MPO HASIBHICTh HA MPAKTHUII MPOOJIeM 13 3a0€31EUCHHIM 3aXUCTY
mpaB oci0 3 IHBAIIAHICTIO, MependadeHuX nonoxeHHssMu Konpenrii [2].

HenocratHio epexkTuBHICTH IIPOLIECY IMILUIEMEHTAIlll MI)KHAPOJHUX CTAaHIApTIB
y HalllOHaJIbHE 3aKOHOJIABCTBO YKpAiHU MIATBEPIKYE TAKOXK TOM (aKT, 110 MiCs
BHECCHHS
y 2017 porti 3MiH 0 3aKOHOJIaBYMX aKTIB IIOAO BIAMOBIIHOI TEPMIHOJIOTII, sIKa
CTOCYEThCS 0C10 3 IHBAIIAHICTIO, JIUIIE Yepe3 TpU poku — y JroTomy 2020 poxy —
ypS YXBaJIMB ITOCTAHOBY, SIKOIO OyJI0 BHECEHO BIATOBIHI 3MiHH JI0 3aKOHO/IaBCTBA
B IIIJIOMY.

O06’ennani 1pyra Ta TpeTs nonoBiAl Ykpainu Oynu po3rasayTi Komitetom OOH
3 mpaB oci0 3 i1HBadiAHICTIO y cepnHi 2024 poky. 3arasom KomiteT BHCIOBUB
3a/I0BOJICHHST (OpMaJbHUM 3MICTOM JIOMOBiJII Ta HaJAaHUMHU J1OJATKOBUMU
Martepiaiamu. BogHodac okpema yBara OyJia 30cepeikeHa Ha CyTTEBUX HEJIOIIKax
y cdepi 3axucTy mpaB 0oCci0 3 1HBaJIIHICTIO. 30KpeMa, BIAMOBIAHO 10 KOMEHTapIO
Komirtery, TepMiHOJIOTIA, IKa BUKOPUCTOBYEThCS B YKpaiHi, IOCI HE BIJMOBIIAE
BuMoram KoHBeHIIli, 1110, Y CBOIO Yepry, CIPUUYUHSIE JUCKPUMIHAIIAHE CTaBICHHS
710 0ci0 3 1HBaMIIHICTIO B CycHiiabCTBI. KpiM TOrO, Y HaIlloHaIbHOMY 3aKOHOIaBCTBI
MIPOJIOBXKY€E 3aCTOCOBYBATHCS MEAMYHA MOJIEIb 1HBAJITHOCTI, IO CBIIYUTH MPO

HEJIOCTaTHIO MpoQeciiHy MIArOTOBKY Ta OOMEXeHe pO3yMiHHsS IMpaB oci0 3
1HBaJTITHICTIO CE€pe/l 3aKOHOIaBIIIB.
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[IpoananizyBaBily CTaH IMIJIEMEHTAIlll CTaHAAPTIB II0JI0 IMpalll Ta 3alHITOCTI
oci0 3 iHBamiaHIcTIO, ependauenux crarrero 27 Konsenuii, KomiTeT moBTOopHO
BHCJIOBUB 3aHEMIOKOEHHS Yepe3 HU3bKUN PIBEHb 3alHATOCTI BKA3aHOI COLIaIbHOI
KaTeropii Ta iCHyBaHHS 3HAYHHUX Oap’€piB HA IIISAXY 0 MpaleBIalliTyBaHHS.

Hapasi nporiec iMrieMeHTarlii MbKHapOIHUX CTaHIAapTIB 3aXHUCTY IpaB ocid 3
IHBJIIIHICTIO B YKpaiHi 37IHCHIOETBCA Yy MEXKaX 3aTBEP/KCHOr0 IOCTaHOBOIO
Kabinetry MinictpiB Ykpainu 2021 poky «HamionansHoro miuany i 3 peanizariii
KongeHntiii mpo mpaBa oci0 3 iHBaJigHICTIO Ha Tiepiof g0 2025 poky» [8].

Caig BigzHaunTH, o Ykpaina musixom patudikaiii Konsennii OOH mpo npasa
oci0 3 inBanigHicTIO y 2009 porri, a TakoX 0araTboX IHIIMX JOKYMEHTIB y cdepi
3aXUCTy TpaB JIOACH 3 1HBANIIHICTIO, 3po0OWia CyTTEBI KPOKH AJsi 1HTErparii
BIIMOBITHUX MDKHAPOJHUX CTAaHJAPTIB y HaIllOHAJIbHE 3aKOHOJABCTBO [2].
AHaI3yIOud TOJIOKEHHS YMHHUX HOPMATHMBHO-TIPABOBUX AaKTIB Yy BIJIMOBIIHIN
cdepi 110,10 HAIBHOCTI CIIEIIaIbHUX MOJI0KEHb B yMOBaX BOEHHOTO CTaHy, MOXKHA
BUSIBUTU HHU3KY MpOraJiMH. 30KpeMa, HU3Ka OCHOBOIIOJIONKHHUX IpaB 1 CBOOO
JIOJMHU 1 TPOMAJASHUHA, Y TOMY YHUCII BIANOBIAHMX IpaB OcCi0 3 1HBAJIIAHICTIO,
30KpeMa B MEP10]1 BOEHHOTO CTaHy, BIAMOBIIHO 10 cTarTi 64 KoHcTtuTynii Ykpainu,
HE MmiJisirae oOMexxeHHI0. BogHowac y pamkax Aiil TaKOro MPaBOBOTO PEXHMY
MOXXYTh BCTAHOBIIIOBATHCS OKpeMi OOMEXKEHHS IHIIMUX TpaB 1 CBOOOJ 13 YITKUM
BU3HAYECHHSIM CTPOKY iX i1 [3]. Oxpemo citijl 3a3HaYuTH, 110 KITFOYOBI1 JIJIsI BOEHHOTO
CTaHy 3aKOHM YKpaiHu, 30kpema «[Ipo mpaBoBuil pexxuM BOEHHOTO cTany», «IIpo
HaIllOHAIBHY Oe3rneky Ykpainm», «[Ipo BiIMCHKOBO-IMBUIBbHI aAMIHICTpaIii», a
takok Crpareris BO€HHOI Oe3neku YKpaiHM Ta OUIBIIICTh MIJ3aKOHHHUX
HOPMAaTHUBHO-TIPABOBUX aKTiB, pO3POOJIEHUX HA BUKOHAHHS [IUX 3aKOHIB, HE MICTSITh
cHeniajJbHuX HOPM, SIKI BpaxoByBaidu O 0coOiauB1 MoTpeOu OCi0 3 1HBAIIIHICTIO B
yMOBax BO€HHOro ctany [4; 11; 13; 15].

Boanouac monoxxeHHs 11010 ocib 3 1HBaIIHICTIO MICTSThCS y cTarTsx 9, 10 Ta
14 3akony VYxkpainu «IIpo obopony VYkpainumy», siki mepeadadaroTh COIaIbHO-
C€KOHOMIYHHMI 3aXUCT BETEepaHiB 3 1HBaJAHICTIO. Takox y myHkTi 57 Crparerii
HaIllOHAJIBHOI 0e3MneKku Y KpaiHu 3a3Ha4aeThes, M0 «JIr0chKkuil KamiTan — 3anopyka
MaiOyTHbOrO YKpaiHu. Jyig Moro po3BUTKY HEOOXIAHO... 3a0e3MeyuTu ocodam 3
1HBAJIITHICTIO MOBHY 1HKJIIO31I0 Y CYCIJIBCTBO, PIBHICTh MPaB 1 MOMXJIUBOCTEN Ha
JOCTYM JI0 CEPBICIB 1 MOCIYT, pOOOTH, BIAMOYMHKY Ta aKTUBHOTO COIIaJIbHOTO
KuTTs» [12; 14]. OcobmuMBY BaXIMBICTh MalOTh IMOJOXKEHHS II0A0 OCi0 3
IHBaiIHICTIO, Tiepenbadeni crartamu 7, 9, 11 ta 18 3akony VYkpainm «IIpo
3a0e3MedeHHs] TpaB 1 CBOOOJM BHYTPINIHBO TEPEMIMICHUX OCI0», SKUMHU
3aKPITITIOETHCSL TIPABO TAKWX OCI0 HA COIaJlbHUN 3aXUCT, JAOCTYIN 10 >KUTIA,

MIPALEBJIAIITYBAHHS Ta MEIUYHUX MOCHYT [6].
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Boanouac, 3 ornsity Ha 0OMEKeHI pecypcH Ta CKIAAHICTh JIOTICTUKH B YMOBax
BOEHHOTO CTaHy, TPAKTUYHE 3aCTOCYBaHHS IMX HOPM  3aJIMINAETHCA
npobiieMaTHYHUM. Y CBOIO 4epry, mnoTpeba y BIOCKOHAJIEHHI MPaBOBOTO
pETYIIIOBaHHS BIAMOBIAHOI cepr € OYEeBHIHOIO, OCOOIMBO BPAXOBYIOUM 3HAYHE
3pOCTaHHs KUIBKOCTI OCI0 3 1HBAIIJIHICTIO 4yepe3 30porHuN KOHQIIKT, SIK cepel
BIMCHKOBUX, TaK 1 cepe] LMBUILHOrO HaceleHHs. Jl0AaTKOBO, BMHHKAE HU3KA
BUKJIMKIB JUIS 3aXUCTY IpaB 0Ci0 3 1HBAJIIHICTIO, XapaKTEPHUX caMme JIsi YMOB
30poriHoro koHGIiKTY. BiamoBigHI chemiagbHI IOJOKEHHS, CIHpsSMOBaHI Ha
epeKTUBHE TIOJOJIAaHHA TaKUX TPYAHOINIB, BIICYyTHI B HAallOHATHLHOMY
3aKOHOJIABCTBI YKpaiHu, 10 pOOUTH MPOOIeMH I1i€i KaTeropii ocid HaA3BUUYANWHO
TOCTPHMHU.

Cepen npaB 0c¢i0 3 1HBaIIIHICTIO, peajii3allis SKUX HalyacTille OMUHSIETHCS i1
3arpo3010 BHACHIJOK MOSBU CHENU(PIYHUX BHUKIMKIB B YMOBaX BOEHHOI'O CTaHY,
MO>KHA BUAUIUTH:

1. IlpaBo Ha HaWOLIBII TOCSKHUN PIBEHDb 37I0POB’ S, SIKE FTAPAHTYETHCS CTATTEIO
25 KoneHuli npo mpasa oci0 3 iHBaiiAHICTIO [2]. Kiro4oBUM BUKIMKOM IJIS OTO
peanizallii B yMOBax 30pOHHOTO KOHQIIIKTY € Te, 110 3Ha4Ha KUJIbKICTh MEIUYHUX
3aKJajiB, K1 HaJaBaJik CIELlali30BaHy JIOMOMOTY oco0aM 3 1HBAJIIJIHICTIO, OyJia
3pyiiHOBaHa ab0 cTajia HEJOCTYIHOIO uepe3 TpuBarouuii KOHGIIKT. Lle cyTTeBo
OOMEKHMII0O MOMJIMBOCTI OC10 3 THBAJIHICTIO OTPUMYBATH HEOOX1JIHY MEAUYHY Ta
peabimiTaliitny gonoMory. Oco0JIMBO aKTyalbHOIO 1151 Mpo0JieMa € y perioHax, Jie
TPUBAIOTh aKTUBH1 OOMOBI /i1, @ TAKOK HA TAMYACOBO OKYIIOBaHUX TEPUTOPIAX. Tak,
BIIMOBIHO J0 JaHUX, HaJaHuX YmpasiinHsiMm BepxosHoro Komicapa OOH 3 npas
JIOJMHU, CTaHOM Ha TpaBeHb 2022 poky OyJsi0 3pyHHOBaHO OJM3BKO COpOKa Ta
MTOIIKOKEHO OJIM3BKO IT'ATH CTa MEANYHUX 3akiaaiB [17, c. 19].

2. [IpaBo Ha AocCTaTHiN KUTTEBUI PIBEHb Ta COIATBHMIA 3aXUCT, BU3HAUCHE
crartero 28 KonBeHiii mpo mpasa oci0 3 iHBamiaHicTIO [2]. Peamizariis miporo npasa
3HAYHO YCKJIQJIHWJIACS 4Yepe3 CKIJIaJIHI €KOHOMIYHI YMOBM IIiJl 4ac 30pOitHOTro
KOH(JIIKTY, 110 MPU3BEIO JO CYTTEBOTO CKOPOUCHHS (PIHAHCYBaHHS JEPKABOIO
COIIaJIbHUX TPOTpPaM, 3aBISIKU SIKUM OCOOU 3 IHBAJIIAHICTIO MOTJIA OTPUMYBATH
MUY, 0€30IIaTHI MTOCTYTH TOIIO.

3. [IpaBo Ha AOCTYMHICTD, sIKE TapaHTyeThcs ctarTeio 9 KonBentii mpo mpasa
oci6 3 iHBamiaHicTio [2]. Jlyis peamizaimii 1bOro IMpaBa IMEPIIOUYEPrOBOIO €
6e30ap’epHa 1HPPACTPYKTypa, IO J03BOJSIE MATIOMOOUIBHUM KaTeropisiM Oci0
Oe3MepenKoIHO MepecyBaTUCA HACEICHHUMH IyHKTaMH Ta BIUIBHO BIIBIAYyBaTH
Oynb-s1Ki 3aKnaan. B yMoBax HeOCTaTHROI 3aKOHOIaBUOT 0a3u 11010 3a0€3MeUCHHS
0e30ap’e€pHOCTI, a TAKOXK Yepe3 MO3UIIII0 PO HEAOULIBHICTD i pO3BUTKY B YMOBax

BOEHHOI'O CTaHy, MPUBATHI MIAMNPUEMIII Ta MICIEBA Bjaja 4acTO HE BXXHBAIOTh
HEOOX1IHMX 3aXOJlIB JJii CTBOPEHHS JOCTYIIHOTO CEpEelOBUINA JJjIsi 0cCiO 3
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iHBamiaHIcTIO. [IpoTe BUKOHAaHHS BHUMOr 0e€30ap’€pHOCTI HE CIiJ BBaXaTH
HECBOEYACHUM IIiJT 4aC BOEHHOTO cTaHy. HaBmakm, sk 3a3Hadanocs, B XOji
30pOMHOTO0 KOH(QIIIKTY KUIBKICTH 0Ci0 3 I1HBaIIAHICTIO 3pOCTaE, IO POOUTH
KPUTUYHO BOKJIIMBHUM 3a0€3MEUCHHS Ui HUX TITHUX YMOB Y HAaCEJICHUX IyHKTaX,
Jie He BeyThCsl aKTUBH1 OOMOBI ii.

OkpeMo BapTO 3BEpHYTH yBary Ha CKIAIHICTh JOTPUMaHHSA mpaB ocid 3
IHBAJIITHICTIO TIJ Yac iX eBakyallii 3 palioHiB, Ji¢ TPUBAIOTh aKTHUBHI OOMOBI ii.
3okpeMa, HaeThes Mpo He0OX1IHICTh 3a0e3MeUeHHS YMOB, 5K JO3BOJISIOTH IIBUIKO
Ta OE3MEePemKoIHO TPAHCIOPTYBATH TPEICTABHHUKIB BIJIMOBIIHOT COMaIBHOI
Kareropii g0 Ounplml O€3MeYHUX MiCllb: HAasBHICTH CIIEHialbHO OO0JaJHAHOTO
TPaHCIIOPTY, HABYAHHS 0Ci0, SK1 31HCHIOIOTH €BaKyaIlito, OCHOBaM TOBOKEHHS 3
oco0aMH 3 PiI3HUMU BHUJIaMH 1HBaJIITHOCTI Tomio [17, ¢. 26].

besnepeuno, ynmano mopyiieHb MnpaB oci® 3 1HBAMIIHICTIO TPAIUISIIOTHCS Ha
THUMYACOBO OKYMOBAHUX TepUTOPisiX. [[OBCIKIEHHUMU € BUTIAIKA HEIOTPUMAaHHS
OKyMaIriifHUMHU BIACbKaMU MIKHAPOJIHUX CTaHIApPTIB IIOAO0 3aXUCTy IMpaB ocid 3
iHBanmigHicTIO.  HaliwacTime Taki MOPYIIEHHS  CTOCYIOTbCS ~ HEXTYBAHHS
3a0€3MEeUEHHSIM JOCTYIMHOCTI 3 YpaxyBaHHSIM oOcCOOJIMBHX TOTped ocid 3
1HBaAHICTIO (mopyeHHs cTaTTl 9 KonBeH1ii), 00MexxeHHs CBOOOIU IEPECYBAHHS
(mopymienns ctatti 19 KonBeHiiii), 3acTocyBaHHSI HACUIILCTBA (TIOPYILICHHS CTaTTI
16 KongeHniiii) Ta BIIMOBH y HaJaHHI MEIUYHOI JIOTTOMOTH (ITOPYIICHHS CTaTTi 25
Kougeniii OOH mpo npasa oci6 3 iHBasigHICTIO). JI0 TOTO K, 3Ba)Kal0uu Ha Te, 1110
pociiicbka (enepartiis € AepkaBoro-ydacHuiiero KoHBeHIlli, yci nepenideni BUIe aii
nopyuryroTh crartio 11 1poro nokymeHTa, sika nependavae, mo «JlepxaBu-
YYaCHUIIl BXKUBAIOTh... YCIX HEOOXIIHUX 3aXOJIB JUIsl 3a0€3MEeUCHHsI 3aXUCTy U
0e3meku 0ci0 3 IHBAIIHICTIO. .. B 30pOMHUX KOH(DIIKTAX...» [2].

3a TakuX 0OCTaBWH JeprKaBi HAA3BUYAHHO BAXKJIMBO MAKCUMAJILHO OMEPATUBHO
Ta ¢()eKTUBHO BJIOCKOHAIIOBATH CBOE 3aKOHOJABCTBO, MiIAIITOBYKOYH HOTO ITiJT
aKTyaJbHI BUKJIMKUA CHOTOJCHHS. Y IIbOMY IUIaHI OCOOJIMBO KOPUCHUM MOXE OyTH
BUKOPUCTAHHS JIOCBIly TMPOBIJHUX €BPOMEUCHKUX TapTHepiB Ykpainu. Taxk,
MPOAHAJI3yBaBIIM JTOCBIJ €()EKTUBHOTO BIPOBAIKEHHSI MI>KHAPOJHHUX CTaHIApPTIB
3aXHUCTY MpaB 0ci0 3 IHBAJIIHICTIO Y HAIllOHAJIbHE 3aKOHOJIABCTBO TaKUX KpaiH, SIK
@panuis, Himeuunmna Tta Iramis, MOXXHa TOMITUTH pAI CHUIBHUX O3HAK,
pUTaMaHHUX BIJMOBITHOMY IPOLECY B YCIX O0OpaHMX JepkaBax. 30Kpema, B yCixX
IUX KpaiHaX METOI0 HAIllOHAIBHHMX MPOrpaM, SKI TaK UM 1HAKIIE CTOCYBAJHCS
BIIPOBAHKCHHS MIKHAPOIHUX CTAHMIAPTIB 3aXUCTY IpaB OCi0 3 IHBAIITHICTIO, OYJIO0
BU3HAYCHO e(DEeKTUBHE 3a0€3MEUCHHS 3aXUCTY TIPAB JIFOJIUHU 3aBASKA CBOEYACHOMY
OHOBJICHHIO 3aKOHOJAaBYOi 0a3W Ta JAMHAMIYHIA B3ae€MOAIl JEp>KaBHOI Biaau 1

MEXaH13MiB BPSAyBaHHS 3 ypaxyBaHHSAM MOTPeO CyCHIbCTBA.
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Jlo Toro »* B yCiX BU3HAUEHUX KpaiHax NpPHU BIPOBAKEHHI MIKHAPOJIHUX
CTaHJAPTIB y HalllOHAJIbHE 3aKOHOJABCTBO MEPIIOYEPrOoBO 3/iHCHIOBAJIACS
IMIUIEMEHTAIiSl TUX TOJ0XKEHb, SIKI HE CYNePEUYMITU BXKE ICHYIOUNM KOHCTUTYLIHHO
3aKpIMJICHUM TpaBaM JIIOJWHU Ta HE YCKJIaIHIOBaNM ix 3a0esnedyeHHs. Komm x
HEOOX1THO OyJI0 BIPOBAIKYBATH JI0 HAI[IOHAIBHOI'O 3aKOHOJABCTBA CTAaHIAPTH
1I0JI0 SIKICHO HOBUX JJII HHOTO MOHSTh, MPIOPUTET HATABABCS BHECEHHIO 3MiH, SIKi
BIIMOBIHO J0 paTU(PIKOBAHUX MDKHAPOJIHUX JOTOBOPIB Ciig Oyjo 3MIMCHUTH
oJlpazy 10 KOHCTUTYyHiMHUX HOpM. Ilicias uporo mig monoxkeHHs Koncrutyii
aJlaliTOBYBaJId BCl 1HINI HOpPMAaTHBHO-TIpaBoBi akTu. [lpu mpoMy, sk mpaBuio,
HOBOBBE/ICHI IpaBa 0ci0 3 IHBAIIAHICTIO HE OyJU BiIpBAaHUMHU BiJ] YK€ HasABHHUX Y
HAI[IOHAJILHOMY TpaBi MOHSITH, & HABMAKW — PO3IIUPIOBAIH c(hepy 3aCTOCYBaHHS
ocTaHHIX. Takuil miaXia 371ACHIOBaBCA ISl CIPUSHHA MO3UTUBHOMY BILUIUBY
BIIPOBA/DKEHUX CTaHAApPTIB Ha po30yJOBY COLIAJBHOI JAEpKaBU Ta IPOTpec
CyCH1JIbCTBA.

3BakaloyM Ha YCHINIHICTh BIPOBAXKEHHS 1HKIIIO3UBHUX CTaHIApPTIB y PI3HUX
chepax CyCHUIBHOTO JKUTTS OOpaHUX KpaiH, IO CTaj0 MOKJIMBUM 3aBISKU
BJIOCKOHAJICHHIO MPABOBOI'O PErYJIIOBaHHS BIANOBIAHUX CPEP y HALIOHAIBHOMY
3aKOHOJABCTBI, MO’KHA JIUTH JIOTTYHOTO BHCHOBKY PO AOLUIBHICTh BpaxyBaHHS
MPOAHANI30BaHUX  OCOOJMBOCTEH  Mpollecy  IMIUIEMEHTAIlll  MIDKHAPOIHUX
CTaH/IapTIB 3aXKCTy MpaB ocid 3 IHBaNIIHICTIO NpU (HOpPMYBaHHI MPaBOBOi 0as3u B
ikt cepi B Ykpaini. BogHouac y cyyacHuX yMOBax Ba)KJIMBO HE JIMIIE TIeperMaTH
NO3UTUBHUI €BPONMENWCHKUI TOCBiA, a i po3poOssATH Ta 3aCTOCOBYBATH BIIACHI
YHIKaQJIbHI HaNpallOBaHHA, OCKUIBKM HaBITh Y MPOBIJHUX KpaiHaX CBITY HE 1CHYE
a0COJIIOTHO IOCKOHAJIOTO MEXaH13MY 3aXHCTY IpaB 0ci0 3 IHBAIIAHICTIO.

Jlo Toro * ocoOjiMBa poOJib MOBUHHA BIJBOJAMTHCS HE JIUIIE 3aKOHOJABUOMY
BIIPOBAPKECHHIO MIDKHAPOJIHUX CTaHAApPTIB 3aXUCTy MpaB 0cCi0 3 1HBAJIAHICTIO y
MPaBOBY CUCTEMY YKpaiHH, a i 311MCHEHHIO KOHKPETHUX 3aXO0/IiB, CIPSIMOBaHUX Ha
iX IpakTUYHY peanizalliro. 30KpeMa, B Halllii Jep>kaBl OCTAHHIMHU POKAMH aKTUBHO
BIIPOBAKYIOTHCS OKpEMI CydacH1 IUGPOB1 PIIlICHHS JJIs 0C10 3 1HBAIIHICTIO, SIKI
CIPUSIOTh Y3TOJKEHHIO HasiBHOTO B YKpaiHi 1udpoBoro QpyHkKIioHamy s ocio 3
1HBAJITHICTIO, @ il BCTAHOBJIIOIOTh BUCOKI CTAaHAAPTH Y BIIMOBIAHIN cdepi, 10 piBHSA
SKUX MPArHyTh JOCSATTH HABITh MPOB1/IHI €BPONEHCHKI KpaiHU.

Hampuknaz, nis 3a6e3neuenHs 0e3nepenkofHoro J0CTYITy 0ci0 3 iIHBaIIIHICTIO
710 Iep>KaBHUX MOCyT Ha miaTthopmi «lish» cTBopeHo pyHKITIOHAT JJIsl OTPUMAaHHS
COLIIaJIbHOI JIOMIOMOTH, MPOTE3yBaHHS Ta 0ararboX IHIIUX KOPUCHUX MOCHYT. Y
ctoimuHoMy nonatky «Kwuis. [{udposuit» mnependadyeHo uumano 1HKIFO3UBHUX

OMIIi, 30KpeMa BepcCiio JOoAaTKy JJis Jitrojel 3 Bagamu 30py. OcoOiMBy yBary mnpu

O3S 1HKITFO3UBHUX MOXJIMBOCTEN IILOTO 3aCTOCYHKY CJIiJI 3BEPHYTH Ha Te€, mo
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Hapa3i KwuiBchbka MichKa JepikaBHA aJMIHICTpaIlis CIHUJIBHO 3 KOMYHaJIbHUM
nianpueMcTBoM «I 010BHMIA 1HPOPMAIIITHO-00YNCITIOBAIBHUN LEHTP» y CIIBIIpALll
31 cryaeHtamu DakynapTeTy TMpaBa Ta MIDKHAPOJHHMX BITHOCHH KHIBCHKOTO
CTOJIMYHOTO YHIBepcUTeTy iMeH1 bopuca I'piHuenka po3po0iise Many JOCTYHIHOCTI,
sAKa TIOBHICTIO 3aJ0BOJIbHUTh TOTPeOW JIIOACH 3 1HBAJIIHICTIO B aKTyaJbHIN
iHopMmarrii moao 6e30ap’€pHOCTI 3aKiajiB, YCTaHOB, YKPUTTIB, MIIIOXIJIHUX
TJISTHOK TOIIIO.

Cranom Ha kBiTeHb 2025 poky y nmomarky «KwuiB. I[udposuit» Bxe
BimoOpakaeThCsl TeplIia Bepcis Mamu JOCTYNHOCTI, Mpore pobora 3 1i
BJIOCKOHAJICHHsSI Ta MOJAJIBIIOT0 HANMOBHEHHsS 0a3u naHux TpuBae. [loBHOIIHHA
peamizallisi Takoro MPOEKTY CHPHUITHUME BIILHOMY 3aydeHHIO yCiX Jtomen 0e3
BUHSTKY JO0 COLIOKYJBTYPHOIO KUTTS CTOJHIl, & TaKOX CHPUATHME peai3alii
[ine#t cranoro po3Butky OOH (30kpema Lineit Ne 9 ta Ne 11) [18].

Bognouac Taki iHimiaTUBM MOTPEOYIOTh AKTUBHOI MIATPUMKH JJisi OLIBII
e(eKTUBHOTO BIIPOBA/KECHHS, 10 JOMOMOKE IMOJETIIUTH Ta MOKPAIIUTU PIBEHb
XKUTTSA 0C10 3 IHBAIIAHICTIO, OCOOJIMBO B YMOBaxX BOEHHOIO cTany. Ha Hamry nymKky,
MICJIA 3aBEPIICHHS 30pOHOr0 KOH(IIKTY 3 pOCIMChKOI0 (peepailieto, 3 Orsay Ha
CYyTT€BE 30UIBLIEHHA YHUCIAa JIOJEH 3 IHBAIIJHICTIO, 30KpEMa Yepe3 3HAuHYy
KUIBKICTh BETEpaHiB, sIKI OTpUMAJId CEPHO3HI MOpaHEHHS B X0l OOHOBHUX IiH,
VYkpaina He nuiie mMae BCl IIAHCH CTAaTHU IHKJIIO3UBHOKO CTOJNUICI0 €Bpomnu, a i
3000B’s13aHa 11€ 3p0OUTH 3317151 3a0e3MeueHHS KOM(POPTHUX YMOB SKHUTTS JIJIST BCIX
Jrojiei 0e3 BUHSTKY.

OTxe, He3BaKalOUW HA HASBHUW MpOrpec y BIPOBAHKEHHI MiKHAPOIHO-
PaBOBUX CTAHAAPTIB 3aXHMCTy IMpaB OCI0 3 IHBAIIJHICTIO /0 HAalIOHAJIBHOTO
3aKOHOJABCTBA YKpaiHU, 3aJIUIIAETHCS 3HAYHUN OOCST HEBHUPIMICHUX MHUTaHb.
3HayHa YacTMHAa MDKHAPOJHMX CTaHJApTIB JOCI HE BpaxoBaHa Yy O0araThbox
HOPMATHUBHO-TIPABOBUX aKTaX, 30KpeMa B THX, 1110 PETYJIIOI0Th Cielu(idH1 aCTIEKTH
IIPABOBOT'0 PEKUMY BOEHHOI'O CTaHY.

BapTto migkpecnuTu, Mo JWIIe NPUAHATTA 3aKOHIB HE € JOCTaTHIM JIS
KapIUHAIBHUX 3MIH y cdepl 1HKI031T B YKpaiHi. /[ AOCATHEHHS CyTTEBOrO
nporpecy HeoOXiTHO MiABUIIYBATH PIBEHb CBIJIOMOCTI TPOMAJISH MO0 OCOOTMBUX
notped oci0 3 IHBATIAHICTIO Ta BAXJMBOCTI 1X MOBHOI[IHHOTO 3aJy4Y€HHs 10
CYCHIJIBHOTO JKUTTS 0e3 Oap’epiB. JlocarHeHHs 11i€i MeTH Mae 3a0e3nedyBaThCs
peaizalli€ro KOMIUIEKCHUX JIEP>KaBHUX MPOTPaM 1 MiCIIEBUX 1HIIIATHB.

Bixe choromHi MoOKHa KOHCTATyBaTH 3HAYHI YCIIXH B LIbOMY HANpsSMKY, IIO
MIATBEPKYETHCS  CYTTEBUM  3OLIBIICHHSM  00CATY  OIO/DKETHHX — KOIITIB,
nependayeHux Ha 2025 pik st peaizaiii 1HKJIIO3UBHUX MPOEKTIB Y MOPIBHIHHI 3
2024 poxkom. Tomy, y HalOIM>K4l POKH CHiJ OYIKYBAaTH aKTHBI3AIlll MPOIECIB SIK
YJO0CKOHAJIEHHS 3aKOHOaBUO01 0a3u y cdepi 3axucTy npas 0cid 3 iIHBaJIITHICTIO, TaK
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1 po3p0OKH MPAKTUYHUX MEXaHI3MIB, SIKl CIIPUATHUMYTh peaiizailii UX MpaB Ha
MPAKTHIII.
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/ Bpatko Ipuna BacuiisHa,
’0 KaHouoam puoudHux HayxK, OOYyeHm,
3a6idysau Kagheopu MidDCHaApoOOHO20 Npasa, €8PONECbKOi ma €6poamiaHmuyHol
inmezpayii
Dakynvmemy npasa ma MidcHApoOHux gionocun Kuiscbkoeo cmonuunozo
VHIgepcumemy
imeni bopuca I pinuenka

/ ApOy3 Apina BajeHTHHIBHA,
& 3000y8au nepuio2o (6akanaspcbko20) pieHs 6UWOL 0ceimiu,
Kagheopu MidCHapoOH020 Npasd, €BPONELCLKOL ma €6poamianmudtol inmeepayii
Dakynvmemy npasa ma MiHCHAPOOHUX BIOHOCUH
Kuiscbkoeo cmonuunoeo ynieepcumemy imeni bopuca I pinuenka

MPABOBA MPUPOJIA MIDKHAPOJTHOI IPABOCYB’EKTHOCTI
€BPOINENCHKOI'O COI3Y

Axkmyanonicmo memu. CyyacHa CcHUCTeMa MIXKHApPOJAHUX  BIJHOCUH

XapaKTepU3y€EThCS 3pOCTAIOYMM BIUTMBOM HE JIMIIE JepXkKaB, a i IHIINX YYaCHHKIB,
K1 BUCTYMAIOTh Cy0’€KTaMU MI>KHAPOJHOTO MpaBa. Y IIbOMY KOHTEKCTI MUTAHHS
MDKHApOJIHOT MPaBOCyO’€KTHOCTI HaOyBae OCOOJIMBOI Baru, OCKiJIbKA caM€ BOHA
BU3HAYa€ oOcAr mpaB, 000B’S3KIB 1 MOXKIMBOCTEH TaKWX aKTOPIB HA MIKHApPOIHIN
apeHi. €Bporneiicbkuil Cor3 € SICKpaBUM MPUKIIAJOM THCTUTYLIMHOTO YTBOPEHHS,
sKe, TPOMIIOBIIKM CKIAJHUAN MUISIX €BOJIOIIi, MEePEeTBOPHIIOCS Ha MOBHOIIIHHOTO
cy0’ekTa MIKHApOJIHOTO MpaBa. MeTO IbOro JOCIIKEHHsSI € BCEOIYHE aHai3
MPaBOBOI MPUPOJU MIKHAPOJHOI MpaBocy0’ekTHOCTI €C, eramiB 1i CTAHOBJICHHS,
0CcOoOMBOCTEN peanizalii Ta 3HAYEHHS] B YMOBAX Cy4aCHOI MIXXHAPOHOI CUCTEMH.

Buxnao ocnoenozo mamepiany. I1oHATTS MIXXKHApOAHOI MPAaBOCYO’EKTHOCTI €
KIIFOUOBUM ISl PO3YMIHHSI POJIi CyO’€KTIB y MIKHAPOJHOMY IPABOIMOPSIIKY Ta
O3HAYa€ 3/IaTHICTh BUCTYMATH YYACHUKOM M1KHApOJHUX MMPABOBIIHOCHH, 30KpEMA,
yKJIaaTH MI>KHAPOJIHI JOTOBOPU, MaTH TpaBa Ta HECTH BIAMOBIAAIBHICTH. IcTOpis
CTBOpeHHsI Ta po3BUTKY €C sk cy0’e€KkTa MIKHAPOJHOTO TpaBa BKIIOYa€E B cede
nepeltik JA0roBopiB, nmounHarouu 3 Ilapusbkoro gorosopy 1951 p. (Horosip mpo
3aCHYBaHHs €BpONENCHKOI CIIIBHOTH 3 BYT1JUISL Ta CTaji), IKW Briepiie o0’ eIHAaB
JeKiibka aepxaB €Bponu, 1 10 JIicaDOHCBKOTO JOTOBOPY MPO BHECEHHS 3MIH B
Horogip npo €rponeiickkuii Coros (AE€C).

E€ponericbkuii Coro3 OyB 3anmoyaTkoBaHuii MaacTpuXTChKUM JTIOTOBOpoM 1992
p., Bimomum sik J{orosip npo ¢yukmionysanus €C (JIDEC). IIpote neit 1orosip He
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HagaB €C odimiitHoi npaBocy0’extHocTi [13]. Ha Hamry gymky 10 aHami3y 1bOTo
MUTAHHS CJIJI MIAXOJAWTH KOMIUJIEKCHO, PO3TJIAA0YM CHIBBIIHOIICHHS O3HAK
MDKHApOAHOT TpaBocyO’ekTHOCTI Ta (yHKUIOHYBaHHS €C Uis BHSBICHHA iX
BinmoBigHOCTI. CuTyarlisi 3 HEBU3HAUEHICTIO MmOA0 mpaBocy6’ektHocTi €C Oyrna
MOB’s13aHA 3 KOMIUIEKCHOIO CTPYKTYpOI0 «orop» €C, 1m0 po3auisiid TOBHOBAXKEHHS
B pamkax €C HaCTymHUM YMHOM: Tiepina ornopa — €Bpornelcbki CriBTOBapUCTBa
(€EC, €Bpoarom 1 €EOBC), ski Manu MXXHApOAHY MPABOCYO’ €KTHICTH, 3JaTHICTh
yKJIagaTH JIOTOBOPHM Ta BCTYNAaTH Yy BIJHOCHHM 3 I1HIIMMH CYO’€KTaMu
MDKHApOJHOTO TpaBa; JApyra Onopa — CHUIbHA 30BHIIIHS TMOJITHKA 1 MOJITHKA
Oe3meku, fKa Jisila Ha OCHOBI MIKYPSAOBOTO CHIBpOOITHUIITBA Oe€3 mepenadi
MOBHOBA)KEHb HAJHAIIIOHATBHUM CTPYKTypaM; TPETs Omopa — CHiBIpals y cdepi
IOCTHUIli Ta BHYTPIIIHIX CIpaB, sKa TaKOXX 3aluiianacsi MibKypsaoBoio [1].
Jlicabonchkuit gorosip 2007 p. mikBixyBaB €Bporelicbki CriBToBapucTBa, €C cTaB
HOT0 MPaBOHACTYIMHUKOM Ta OyJIO BIIMIHEHO CTPYKTYpy «omop» [9]. 3a paxyHok
TaKUX 3MIH BAAJIOCS 3aTBEPAUTH MIKHAPOIHY ITpaBocyO’ ekTHICTh €C, sika HaIlJIeHa
BU3HAYCHUMH KOMIICTEHITISIMH.

OnHniero 3 0a30Bux 03HaK €C € HasIBHOCTI MI>)KHAPOAHOI MPAaBOCYyO’ €EKTHOCTI, IO
NPOSIBIISIETBCSL Y  MOJKJIMBOCTI  YKJIQ[E€HHS JOrOBOpIB 3 JiepKaBaMu  abo
MDKHapOJHUMHU opraHizamisimu. [IpaBoBa ocHoBa ykJaaeHHs noroBopiB €C
3aknanena y crarti 47 JE€C, ska npsamo Bkazye Ha Te, 1o «Coro3 Mae
npaBocyO’exkTHICTb» [7]. CtatTsa 216 JDPEC n0MoBHIOE 110 HOPMY, 3a3HAYalOuH,
mo «Coro3 Moxke yKiIajgaTH YroJd 3 TPETIMU KpaiHamMu abo MDKHApOIHUMHU
OopraHizaiisiMu, SKIo0 Iie nependadeHo goroBopamu €C abo HEOOXiAHO IS
nocsraeHHs nteid Corozy» [8]. Omke, €C mae KOMIETCHINI0O Ha YKIIaICHHS
JIOTOBOPIB y ME¥Kax CBOET BHYTPIIIHBOI opucaukuii. Ha nmpakruii ne o3Havae, nio
€C yknagae yroau siK BiJi BIACHOTO IMEHI1, TaK 1 CIUIBHO 3 JepKaBaMU-4ICHAMU —
3aJIeKHO BIJl MOJUTY KOMMETeHIH. ko chepa perymoerbes € BHUKIIOYHOIO
koMmrieteHiiclo Coro3y (HampuKiaa, CHUIbHA TOPTOBENbHA TMOJITHKA), JOTOBIP
ykinagaerbes smmme €C. SKmo KOMIETeHINs € CHUIbHOK, yroja Mae OyTu
3MIIIAHO — TOOTO ii mianucyoTh 1 €C, 1 AepxKaBU-YJICHH.

SIckpaBUM MpUKIIAIOM peaiizaiii 1oropipHoi npaBocy6’exktHocTi €C € Yrona
mpo acortiariito 3 Ykpainoto (2014 p.) [3]. 3a3nadueHa Yroa cTaia BATOMUM KPOKOM
y 30immkeHH1 Ykpainu 3 €C, 3acBIAUMBIIH, 1110 €BPOCOIO3 3AaTEH MISTH SIK IITICHUAN
cy0’exkt y minobampHOMY KoOHTeKkcTi. Ille ommmm mnpukimagom € BceocskHa
ekoHoMiyHa Ta ToproBa yrojga Mmixk €C 1 Kamagoro (CETA). Bona oxormutoe
MIUPOKHUM CIIEKTP MUTaHb — BiJ] MUTHUX 300PiB /10 IHBECTHUIIIITHOTO apOITpaKy —
i yknazaeHa Bi iMmeHi €C K KIIF0YOBOTO TPaBIlsl HA MI)KHAPOJIHOMY TOPTOBEIILHOMY
puHKy [4].

Yyacte €C y 0aratoCTOpoHHIX yrojax TaKOX JEMOHCTPYE aKTI/IBHe
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CIIBpOOITHUIITBO y Pi3HHUX cdepax MIKHAPOIHUX BigHOCHH. Tak, €BpomnenchKuii
Coto3 € cropoHoro [1apu3pkoi K1IMaTUYHOT yroAH, 1€ BiH BUCTYIIA€ CAMOCTIIHO Bij
nepxkas-wieHiB. Lle o3nauae, mo €C moxe 6paTu 3000B’A3aHHSI, 3BITYBAaTH PO iX
BUKOHAHHS Ta OpaTH ydacThb Yy IMEperoBOpax HapiBHI 3 Jep:KaBaMH. 3arajiomMm
€pponeiicekuii Coro3 MocTae K caMOCTIHHUN 1 eeKTUBHUN Cy0’ €KT yKJIaJCHHS
MDKHAPOJHUX JOroBOpiB. MOro [MOroBipHa NpaBOCYO’€KTHICTb € HE JIMIIE
IOPUUYHOIO HOPMOIO, a i peallbHUM MEXaHI3MOM BIUIMBY Ha ri100ajbHI MPOIECH.
Ile mo3Bossie €C mpocyBaTH CBOI IIHHOCTI, 3aXHUIIATH €KOHOMIYHI IHTEPECH Ta
BIUTUBATH Ha (HOPMYBAHHS CYYaCHOTO MIDKHAPOTHOTO TpaBa, BUCTYIAIYH SK
perioHanbHe 00’ € HAHHS, HAIIJICHE TPABOCYOEKTHICTIO.

E€ppomnericeknii Coro3, K yHIKaIbHE HaJIHAIIOHAJIBHE YTBOPEHHSI, TPOTATOM
OCTaHHIX JECATWIITh YTBEpPAWB ce0e HE JIMIe SIK perioHajgbHa IHTEerparliiiHa
CHUIBHOTA, @ 1 SIK MOBHOIIIHHUN CYO’€KT MIXHApOJHOTO MpaBa, IO AKTHUBHO
B3a€EMOJII€ 3 MDKHAPOJHUMHU OpraHi3allisiMd Ta BCTAHOBIIIOE€ IPABOBIIHOCUHHU.
AxTtuBHa ydactb €C MposIBISETHCS Yepe3 MIsUIbHICTh Y paMKax CIiBpOOITHUIITBA 3
rno0anbHuMH 1HCTUTYIIsSIMU — Takumu sk OOH, COT, BOO3, MB® tomo. Lle
CBIIUUTH PO Te, 1110 €C nepeTBOPUBCS 3 EKOHOMIYHOTO PET10HATLHOI0 00'€THAHHS
Ha akKTopa CBITOBOI MOMITHKM Ta JuruioMarii. IIpo HasBHICTb MIKHApOJIHOI
MPaBOCYO’ EKTHOCTI CBITYMUTH i MOXKJIMBICTh CAMOCTIMHO JOJTYYaTHCS 10 AiSIIbHOCTI
MDKHapOJHUX opranizamii. IOpunuyne MArpyHTS TaKoi B3a€MOJIl TMOCHJICHE
crarTsimu 216218 JIOEC, siki peryoroTh Mpolec YKIAIESHHSI MIXKHAPOIHUX YTOJ
npo criBpoOITHULITBO, Ta cTarrero 47 JIEC [7; 8].

OpHuM 13 NpUKIIAAiB piBHONPaBHOI B3aemoli € ydyactb €C B cuctemi OOH.
[Tompu te, mo €C He € nepxkaBoro, ['enepaibHa Acambiiess OOH y 2011 porii Hajana
€C pos3mmpeHuidd crTaTyc crocTepirada, M0 JJ03BOJSE BUCTYINATH, BHOCHUTH
MPOTO3HIIIi, @ TAKOX BIANOBIAaTH Ha BUCTYNH 1HIMX uieHIB OOH. €C e Takox
AKTUBHUM YYaCHUKOM MHUPOTBOPYMX, T'YMaHITAPHUX Ta EKOJOTIYHUX IHIIIATHUB
OOH, cniBnparrroroun 3 Takumu ctpykrypamu, sik [IPOOH, FOHICE®, BOO3. V
cdepi mixHapoaHoi Toprieii €C € unenom CBiToBoi opranizaiiii Toprisii (COT),
JI€ MI€ K €IMHUN €EKOHOMIYHUN OJIOK.

3aB/sKU CHUIBHINA TOProBebHIN nomiTull (BukitouHii komneTeHIi €C), Coro3s
YKJIaJa€ yroJau Bl BIACHOTO 1MEHI1, BE/I€ MEePEroBOpPU Mpo 30HY BUIBHOI TOPTIBII,
MUTHI YrOJAW Ta BPETYJIIOBAaHHS TOProBeNbHUX cropiB. lle Hamae Hiomy craTtyc
PIBHOTO yYacHHKA MOPST 3 JepKaBaMH. TakoX BaxJIMBOIO € ydacTh €C y poOoTi
TakuXx oprasizamiii sk Mixkaapoaauii Bamotanii o (MB®) ta CitoBHii OaHK.
Xoua €C He € unenom MB® nHanpsmy, €Bpo30Ha KOOPAUHYE MO3MINT JAepiKaB-
YICHIB 4Yepe3 €BpOMNenCchKy KOMICIO Ta €BpPONEHCHKUN  IIEHTpaIbHUN
0ank (€Lb), uo no3Bonsie €C MaTH BIUIMB HA NPUKUHATTS pilieHb B pamkax MBO.

€C aktuBHo criBnpaioe 3 HATO y nutanssx 6e3neku Ta 000poHu. Xoua BOHI/I
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€ PI3HUMH 3a MPUPOI0t0 cTpyKTypamu (€C — nepeBa)xHO MOJITUYHA Ta EKOHOMIYHA
cuinbHOTa, HATO — BilfiChKOBO-TIOMITUYHHM albsHC), 3 2003 poKy Mi>K HUMHU ICHY€E
MEXaHI3M CTPaTeTiYHOrO MapTHEPCTBa, L0 Nependadae oOMiH iHGOpMaIIIELO,
KOOPIMHAIIIO MICiH Ta CIIbHI [1i y KPU30BUX CUTYAIlisX.

€porneiicekuit Coro3 Takok Mae 0co0JMBi BigHOCHHU 3 Panoro €Bponu. Xoua
BCc1 jaepxkaBu-wieHn €C onHoyacHo € uineHamu Panu €pporu, €C aKTUBHO
B3aemojiie 3 Pamoro €Bporu, 0coOIMBO BAKIUBUM € B3a€MOJisl 3 €BponenchbKUM
cynom 3 mpaB moguHu. [lompu Te, mo Hapaszi €C mie He NpUeAHABCA [0
€BponeichbKoi KOHBEHITIT 3 MpaB JIIOAUHH, cyAoBa npakTuka Cymy €C neMoHCTpye
TICHY IHTETPaIlil0 Y €BPONEHCHKUI MPaBO3aXUCHUM MPOCTIP.

BaxxnuBo minkpecnuty, o B3aemois €C 3 MKHApOIHUMU OpraHi3alisiMi He
€ mianopsakoBaHoro — €C He Juie BUKOHYE peKOMEeH1allli yu 30008’ A3aHHs, ajie i
aKTUBHO (hOpMye€ MOPSIIOK EHHUH, 1HIIII0E pedopMu Ta Hajlae 3Ha4HI (HIHAHCOBI
BHECKH Yy [ISUIbHICTh MDKHapoaHux iHctutyuid. Hampuxman, €C € oanum 13
HalOUIbIIMX JOHOPIB y mporpamax OOH, mo mae oMy Baxenl MOJITHUYHOTO
BILJIMBY Ha CBITOBIW apeHi.

Uepes yyacTh y CTBOPEHHI MIKHAPOJHUX CTaHJAPTIB, HOpM 1 MexaHi3MiB €C
YacTO BUCTYMAE 1HIIATOPOM YU MOJAEIIBHUM MPUKIAJ0M JUISl IHIIUX pEeriOHaIbHUX
610KiB. Moro HOpMaTHBHI akTH y cdepi KiiMaTy, Ge3lekd XapyoBUX IPOIYKTIB,
U(POBUX PHUHKIB BIPOBAKYIOTHCA TJ00ATBHO SK «IpaBo bproccemsy.
€Bponelicbknii Coro3 MpoAEeMOHCTPYBaB, 110 HaBITh HE OyAydH AepikKaBoro, II€
perioHanbHe 00’ €IHAHHS 3/1aTHO JIATU SIK PIBHOMPABHUM MapTHEP Y BITHOCHHAX 3
MPOBIAHUMH MIKHAPOJHUMU OpraHi3alisiMu.

Otxe, 3aBOSKM CBOill MNpPaBOBI aBTOHOMIi, 1HCTUTYLIMHIA CTPYyKTypl Ta
nojmiTuyHOMYy BIUTMBY, €C He JuIlle BHKOHYE POJb yYacHUKa TJI00ATBHOTO
YOpaBIiHHSA, @ ¥ JeJanl 4acTillle BUCTYMA€e 1HIIATOPOM 3MiH y CBITOBIM cUCTEMI
MDKHapoIHOTO mpaBa. lle miakpeciioe yHIKaIbHICTh MOTO MPABOBOIO CTATyCy Ta
nae miactaBu posriagatd €C gk HOBY ¢opMy cy0’€KkTa MI>XKHAPOAHOTO MpaBa —
TaKoTro, II0 B3aEMOJIIE Ha PIBHUX 13 JepkKaBaMH Ta MIKHaApOJIHUMU
oprasizariismu [2].

[IutanHg MikKHapoaHOI npaBocy0’ekTHOCTI €Bponeiickkoro Corw3y (€C) € He
JWIIEe TEOPETHYHUM KOHCTPYKTOM, BH3HAYCHHM YCTAaHOBUYMMH JOTOBOpAMH, a
NPaKTUYHO peali3yeTbcsl 4Yepe3 MisUIbHICTh Horo cynoBux opradiB. Cyn
€poneiicekoro Corozy (CEC), 3oxkpema Cyj cripaBeasIMBOCTI, BilIrpae KIFOYOBY
pons y ¢dopMmyBaHHI W TiymaueHHI mpaBoBoro crarycy €C sk cy0’ekra
MDKHapOIHOTO npaBa. Came WOTo MmpakThka 3abe3nednia mocTynose GopMyBaHHS
JOKTPUHU MIDKHApOJHOI mpaBocy0’ekTHOCTI Coro3y 3aA0Bro 10 OQIiuiiHOTO
BU3HAHHA 1IbOT0 cTatycy B JlicaboHnchkomy poroBopi 2007 poxky. [lepiii kpoku 10

BU3HAHHS 30BHIIIHBOT MPABOCYO’ €KTHOCTI OyiM 3/1MCHEHI 1Ie Ha eTari iCHYBaHHSI
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€sporeiickkoro ekoHomiudoro cmiBroBapuctsa (€EC). ¥V cnpasi Commission v.
Council (ERTA case), 22/70 (1971) Cyn BcranoBuB, 1110 CIliBTOBapHUCTBO MAa€ MPABO
yKJIa/1aTi MDKHAPOIHI YTou y cepax, 110 BXOAATh 10 Horo kommerteHiii. L{e crano
NEPIIUM BU3HAHHSAM 30BHIIIHIX TOBHOBaXKeHB 1HCTUTYLIH €EC. ¥ npomy pimieHHi
OyJIO TIPOTOJIONIEHO JOKTPUHY «30BHIIIHIX MTOBHOBAXKEHB 3a aHayoriero» (implied
external competence): sxiio Coro3 Mae BHYTPIIIHIO KOMIIETEHI[II0 B MIEBHIH cdepi,
TO HOMY IpUTaMaHHa ¥ 30BHIIIHSI KOMIIETEHIIIsl, TOOTO 3/IaTHICTh YKJIaJIaTH YrOJu
3 TpeTiMHU CTOpoHamu B MiH cdepi. Lle pimeHHs Oyia0 peBOMIOMINHUM, OCKIJIBKH
MOCTABHUJIO M1l CYMHIB T€3y MPO T€, O TUTLKH JIePKaBU-WICHH MOXYTh BUCTYIIaTH
cy0’exTaMu MiKHApOIHOTO TpaBa [6]. HacTynmHuM Ba)kJIMBHM €TaroM craja cripaBa
Opinion 1/76 (Draft Agreement establishing a European laying-up fund for inland
waterway vessels). Cyn migkpeciauB, 1o mnpaBocyO’ekTHICT, €C y 30BHINIHIX
3HOCHMHAxX MOBUHHA OyTH TICHO MOB'sI3aHA 3 HOTO BHYTPIIIHIMYU TOBHOBAKEHHAMHU
[10]. Takum unHOM, 30BHIIIIHI A1l TOBHHHI OyTH IMOXiTHUMH, TOOTO BTOPUHHUMH 10
BHYTPIIIHIX KOMIIETEHIII. BaxmBy poJib y pO3BUTKY KOHIICIIIT BIJirpaja crpasa
Opinion 1/94 (WTO Agreement), ne Cyn BusHaB, mo ykiamanHs yrog COT
BUXOJUTh 32 MEX1 BHHSATKOBOI komrmeTreHilii CHniBTOBApUCTBA 1 BUMAara€ yd4acri
nepkaB-uieHiB. Lle mpoleMOHCTpyBaJio OOMEXKEHUN XapaKTep 30BHILIHBOI
NPaBOCY0’ €KTHOCTI JI0 MOMEHTY HaJaHHS OUIBII ITMPOKKX TTOBHOBaXKeHb [11].
[Ticns HaGpanns umHHOCTI JlicaboHcbkoro poroopy (2009), mixkHapomHa
npaBocy0’exTHicTh €C Oyra mpsimo 3akpimieHa B ctatti 47 J€C. Bigroai npakTrka
Cyny akIeHTYeTbCs Ha JeTaiizalilii Mex 1€l nmpaBocy0’e€KTHOCTI. 3 Ii€l mo3ulii
BaXJIMBOIO crana crnpasa Opinion 2/13 mono npueananus €C no €Bponeicbkol
konBeHuli 3 mnpaB moauan (€EKILUJI). Xowa Cyn BusHaB, mo €C wmae
paBOCyO’ €KTHICTD 1 HOTEHLIMHY MOXKIMBICTh npuegHaTrcs 1o €KL, BiH yxBanus
HETaTUBHUIN BHCHOBOK IPO BIAMOBIIHICTH 3aMpPONOHOBAHOTO MEXaHI3MYy JI0TOBOPY
Hopmam mnpaBa €C. Cya HaroyiocuB, MO 1HCTUTYIIIITHA aBTOHOMIsI mpaBa €C He
MOKe OyTH MOpyIlIeHa HaBITh 3apaj PO3IIUPEHHS MOro Mi>XKHApOoIHOT yuacTi. Lle
pIIIICHHS CTAJIO IEMOHCTpAIIIE0 TOro, 110, Xo4a €C Mae cy0’€KTHICTb, BOHA JII€ B
YiTKO BU3HA4YeHUX MpaBoBUX Mexax. Cyn €C HeoqHOpa30BO MiATBEPIXKYBaB, 110
€C Moxe OyTH CaMOCTIHHOIO CTOPOHOIO MiKHapoaHuMX cropiB [12]. 3okpema, y
YUCJICHHUX CHpaBaxX IMOJAO0 JOTPUMAHHS MIKHApPOIHUX yroAd, ykmamaeHux €C
(manpuknan, y pamkax COT), Cyn yxBanmioBaB pillIeHHS IPO BIANOBIAANbHICTb
Coro3y 3a mopymieHHs MbKHapOAHUX 30008’ sa3aHb. L{e Takox miaKpecitoe BU3HAHHS
€C sk BIANMOBITATBHOTO Cy0’ €kTa Mi>kHapoaHOTO TipaBa. Cyn €C Takok BCTAHOBUB
BepXxoBEeHCTBO mpaBa €C Haj mpaBoMm aepkaB-wieHiB (crpaBa Costa v. ENEL, 6/64)
Ta IpsAMUM ePekT HOpM €BpoITechLKOoro npasa. Lle o3Havae, 110 MIXKHAPOIHI YTOJIH,
ykiageni €C, MaroTh MPIOPUTET y 3aCTOCYBaHHI HABITh HAaJl HalllOHAIBHUMU
HOPMATUBHUMH aKTaMU JeprkaB-wieHiB [9]. Takuii miaxia 1me OiibIie 3aKpiHJHoe
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aBroputeT €C K MOBHOMPABHOTO MI)KHAPOJITHOTO aKTOPA.

Moxemo konctatryBatd, mo Cya €C 3poOuB BuUpINIATEHUNA BHECOK Yy
CTAHOBIICHHS Ta PO3BUTOK MiXKHApOIHOI paBocy6’extHOCcTi €C. HMoro pinrenns He
JIMIIEe BUTIEPEINIIN JTOTOBIPHI MOJOKEHHS, aje i 3aKiaiu KOHIETITyalbHi 3acajy,
K1 JISITJIA B OCHOBY MPaBOBO1 peasibHOCTI Miciis JlicaboHcskoro nqorosopy. CynoBa
MpakTUKa MiITBEPDKYE, M0 MDbKHApoAHa MpaBocy0’ekTHICTh €C € peanbHUM
1HCTPYMEHTOM 30BHIIIHBOI i1, 8 HE JIUIIIE JIeKJIapaTUBHOIO HOpMoto. Bomnouac Cyn
YITKO apTUKYJIIOE MEXI 111€1 Cy0’€KTHOCT1, OXOPOHSIOYH aBTOHOMHICTb 1 IIJIICHICTh
paBoBOro nopsaaky €sponericekoro Coro3y.

[IpeameToM mIsi HayKOBHX AWCKYCiH € TIpaBoBa mpupoaa EBpPOIEHCHKOTO
Corozy (€C) mie 3 MOMEHTY HOro CTBOPEHHSI Ta PO3BUTKY, IO YCKJIATHIOBAJIO
BU3HAYCHHS MEX HOro KOMIMETEHIH Ta mpaBocyO’ekTHOCTI. €C, sK MOJITHUKO-
IpaBOBE YTBOPEHHS, HE MiAMNaaae MOBHICTIO MiJl OJHY 3 KJIACHYHUX KaTeropiu
MDKHApOJIHOTO TpaBa: BiH HE € aHl JEP>KaBOI0, aHl TPAJUINIHHOI MIKHAPOIHOIO
Opratizaii€ro. YHIKaJIbHICTh IHCTUTYLIMHOI KOHCTPYKIII Ta PIBHA I1HTErpaiii
CIPUYMHUIIN TIOSIBY KiJTBKOX IMAXOMIB 0 TIyMadeHHs mpaBoBoi mpupomu €C y
TEOPETUYHIN 1 FOPUANYHIN JTITEpaTypI.

[Ipuxunpaukamu niaxoxny, mo €C € MKHApOHOI OpraHi3alli€lo €, 30Kpema,
Paul Craig 1 Grainne de Burca, siki y cBoif mpami EU Law: Text, Cases, and
Materials (Oxford University Press) 3aznagators, mo €C mae pucu KIaCHYHOT
MDKHApOJIHOT OpraHi3allii, Xxoua i BUXOAUTH 3a ii Mexi B okpemux chepax. B toit
xe yac €C He MOKHa BITHOCHUTH JO0 KJIACHYHUX MDKHAPOJHUX OpTraHizamii, 3
OrJIsiAy Ha HAsBHICTh €MHOI BaJIOTU (€BPO) Ta MUTHOTO COO3Y, BIaCHA 30BHIIIHS
MOJIITHKA, YKJIAAEHHS MDKHAPOJHHUX Yroa. BakiuBo 1e 3a3HAYUTH TaKy
0co0MBICTS, o €C npuitMae 000B’A3K0B1 TPABOBI aKTH, 1110 MAIOTh MPAMY 10 Ha
TEpUTOPIl JEpKaB-wICHIB, WOro MpaBO Ma€ TMpUMAT HaJ HaI[lOHAJTBHUM
3aKOHOJIABCTBOM, 110 MiATBepKeHo npakTukoto Cyay €C. e miaxin 6a3yeThes
Ha ToMmy, 1o €Bponeiickkuii Cor03 CTBOPpEHHH Ha OCHOBI MIXKHAPOJIHHUX
JIOTOBOPIB — BOJICBUSIBIICHHS CYBEPEHHHUX JepxaB. SIK 1 1HOI MDKYpSJIOBI
opranizauii (OOH, COT, HATO), €C ¢QyHKIiOHYye B MexaxX NOBHOBAXXEHb,
JIeJISTOBAaHUX  WOMYy  JIep)KaBaMU-4JeHaMu. 3TiHO 3 UM  MIAXO0M,
npaBocy0’ekTHICTE €C € mnoxigHow (derivative), OCKUIbKH JeprKaBa-uJieH
3aJMIIAETHCS TOJOBHUM HOCIEM CyBepeHiTeTy. BoHHM cTBepmkyroTh, mo €C He
MO>K€ BUCTYIIATH HE3AJICIKHOIO JEP’KABOI0, OCKUTLKH HE MA€ MIOBHOTO CYBEPEHITETY
Ta HE 3MAIMCHIOE KOHTPOJIb HAJ TaKUMHU aTpulOyTamMu Jep>KaBHOCTI, SK apMis,
OTIOJIATKYBAHHS YW 30BHIIIHSA MOJITHKA B TOBHOMY 00CS31.

Jean-Claude Piris y mpai The Lisbon Treaty: A Legal and Political Analysis
3a3Havae, 110 € MPUXWILHUKOM KoHienli, mo €C Buctynae sk deneparupHe adbo
HaJHallloOHaJIbHE yTBOpeHHs. [lel miaxim BigoOpaxkae aymky, mo €C 6inbme
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cXxokuii Ha ¢enepamiro abo KoHdeaepaiito — CBOEPIIHE «HAIIEPKABHE»
00’equanHsg. BigmoBigHno nmo 1miei  koHnemmii, €C Boyojaie eleMeHTaMu
CYBEPEHITETY: y HROTO € BIIACHA ITpaBOBa cucTema (acquis communautaire), cyaosa
BJIa/1a, €IMHA BATIOTA (€BPO), CIIUJILHUN PUHOK, CITIJTbHA 30BHIITHS MOTITHKA. binbire
toro, €C Moxe mpuitMaTd 000B’A3KOBI JJIsl IEp>KaB-UJICHIB PIIICHHS, sIKI MAlOTh
npsaMy Ji10 Ta IpUMar HaJ HallloOHabHUM IIpaBoM. Bruno de Witte roBopuTh mnpo
«riopunnictey €C, gKUN TOENHYE PUCH SIK MDKHAPOJHOI OpraHizaii, Tak 1
dbenepatuBHOI JepkKaBU. Y IEHTPl yBaru IUX AOCIITHUKIB — HaJHAIllOHAILHI
eIeMeHTH, sKi poOmsaiTh €C OUIbII CXOXHUM Ha Jep)kKaBy, HDK Ha 3BHYAIHY
MDKHApOJIHY OpTaHi3alliio.

Haii6ip11 momupeHuM Cy4acHUM MiIX0J0M CEpe]l €BPONEHCHKUX JOCIIAHUKIB
€ Bu3HaHHs €C 5K sul generis yTBOPEHHS — TOOTO Takoro, 0 HE Ma€ aHAJIOTIB y
MDKHapoHoMy mipaBi. Lleit minxin BusHae, mo €C € yHIKaIbHUM CY0’€KTOM, SIKH
CTBOPUB CBOIO BJAacHy T[pPaBOBY CHCTEMY, 3JaTHy JO aBTOHOMHOIO
dynkiionyBanns. Moro incturynii — €Bponeiicbka Kowmicist, €Bponeiichkuii
napiament, Cynq €C — marTh 3aKOHOJIaB4l, BUKOHABY1 Ta CyA0BI (YHKIIII, 1110
BJIacTHBO jAepxkaBaM. Robert Schiitze y cBoiii npami European Constitutional Law
HazuBae €C «KOHCTUTYIINHOIO CHUCTEMOIO Oe3 nepxkaBu». 3a HOro cioBaMu,
npaBoBa cucreMa €C Mae BIAacHy JIOTIKYy, aBTOHOMHY IOPUCIIPYJCHINIO Ta
HUTICHICTB, siKa 3a0e3neuyerbes pimeHHsyMu Cyny €C. [Hmmmu ciioBamu, mpaBoBUit
cratyc €C He MOKHA 3BECTH JI0 YKOJHOI 13 KIIACUYHUX MOJIeNIeH MIKHApOHOTO a00
JIep>KaBHOTO MpaBa.

Jesiki BUeHI MAXonath A0 po3risiay €C Sk 10 KOHCTUTYUIHHOTO MPOCTOpY,
SKUU Ma€ BJacHI MEXaHI3MHU MPaBOBOI PEryJisiiii, 110 BHU3HAYAIOTh HE JIMILE
KOMIIETEHLIIT IHCTUTYII1H, a il mpaBa rpomasiH. Cyn €C Bu3Hae npaBa rpomazass €C
K 0e3MocepelHhO 3aCTOCOBYBaHI, PO3BHBAIOYM KOHIICTIIIO €BPOIMEHCHKOTO
rpoMajTHCTBA. B TakoMy MiIX0/1l OCHOBHA yBara 30cepepkeHa Ha QyHKITIOHATbHIN
poxi mpaponopsaaky €C, a He nHIIe Ha JpKepenaax Woro yrBopeHHs. Lled miaxin
aKIIEHTye Ha TOMYy, IO mpaBoBa mpupona €C mnomsirae y HOro 34aTHOCTI
rapaHTyBaTH OCHOBHI IIpaBa, CBOOOAM Ta MPAaBOBlI MEXaHI3MHU JJIsI TPOMAJsH,
HE3aJIe)KHO B1J] HAIlIOHAJILHOI HAJIGKHOCTI. TakuM YMHOM, €BPOIEUCHhKA THTErpallis
OTPUMYE HE TIJIbKH HOJITUYHUI Y1 EKOHOMIYHUH, aje i INOOKUA MPaBOBHM BUMIP.
OTtxe, mpaBoBa npupoaa €Bporneiickkoro Cor3y € CKIaHOI0, OaraTorpaHHO0 Ta
HEOHO3HA4HOI0. Ha chOro/iHI HE ICHY€E €ITMHOTO TEOPETUIHOTO MIAXOAY, IKUH MIT
O TIOBHICTIO OXOMUTHU BCl IOPUJNYHI, MOJITHYHI Ta 1HCTHUTYIIHHI OCOOIMBOCTI
IOTO YTBOpeHHs. BomHowac MokHa cTBepkyBatu, mo €C € yHIKaaTbHUM
Cy0’€KTOM MIKHAPOJIHOTO IpaBa, KU Ma€ PUCH SIK MIKHAPOAHOI OpraHi3alli, Tak

1 heepaTUBHOTO YX HABITH JIEPKABOMO/IIOHOTO YTBOPEHHS.
Bucnoexu. €pponeiiceknii  Coro3 BUCTYNa€  yHIKJIbHUM cy6’eKT0M
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MDKHApPOJIHOTO MpaBa, SIKUM MOEAHYE PUCHU MIKYPSAIOBOI Ta HaJAHAI[IOHAJIBHOT
opramizamii. Moro MiXHApOIHA NpPAaBOCYG’€KTHICTH 3aKpiluleHa Ha piBHI
YCTaHOBYMX JIOTOBOPIB, 30KpeMa JIicaboHCHKOTO 10rOBOPY, 10 0(illiifHO BU3HAE 32
€C mpaBo yKJIaaTi MIXKHAPOIHI yroiu, OyTH CTOPOHOIO MI>KHAPOIHHUX JOTOBOPIB,
a TakoXX OpaTH y4acTh Yy AISUTBHOCTI MDKHApOJHMX opraHizaiiid. Takuii craTyc
no3Boisie  €Bponeiickkomy Coro3y BHUCTYNaTH CaMOCTIMHHMM —aKTOpOM Ha
MDKHApOJHIA apeHi, BIJ IMEHI BCIX JepiKaB-uJIeHIB, y BHU3HAaYeHUX cdepax
KOMIIETEHIII].

Mixnaponna mnpaBocy0’ekTHiCTh €C € mpaBOBHUM BiJOOpaK€HHSIM HOTO
rMOOKOT 1HTEerparii Ta 3aTHOCTI BIUTMBATH Ha IJI00AJIbHI MPOIECH, 0 BUPI3HIE
fioro cepes HIIUX MI>KHAPOJHUX OpraHizaiiii 1 GopMye HOBUN TUI MIXKHAPOJIHOTO
ydyacHuKa. MixkHapoaHa rpaBocy0’ekTHicTh €C cpopMyBanack €BOIIOIINHO — Bijl
GyHKIIOHATBHOT TPABOCYO’ €KTHOCTI OKPEMHX CIIIBTOBApPUCTB JIO TMOBHOIIIHHOI
cy6’ektHOCTI €C Ticis JlicaboHCHKOTO JOTOBOPY.

€C Mae posralyxeHy CHCTEMY BHYTPIIIHBOTO TpaBa, 3aKOHOJAaBYl Ta
BUKOHABY1 OpTaHH, Cy/IOBY BJIaJly Ta IOBHOBA)XCHHS YKIIAQAATH MI>KHAPOIHI YTOJIH.
3aBasaxku npomy €C 3aiimMae NpoMiKHE, TIOpUIHE MOJIOKEHHS — BIH HE € HIl
KJIACHYHOIO MIXKHAPOJHOIO OpraHi3alli€ro, Hi e1epaTUuBHOIO JepkaBoro. Takuil sui
generis cTaTyc J03BoJisg€ oMy epeKTUBHO (YHKIIOHYBAaTH B yMOBaX Tjiodasi3arii
Ta perioHajIbHOI IHTETpaIlii.

3aBAsSKU CBOiM MPaBOBiil aBTOHOMI1, IHCTUTYIINHIN CTPYKTYpI Ta MOJITUIHOMY
BiuBy €C nenani yacTilmie BUCTYMA€ IHIIATOPOM 3MIH Yy CBITOBIM cHCTeMI
MDKHapoaHoTo mpaBa. [lomanbiie qociimkeHHs: npaBoBoi npupoau €C BaxIMBe
JUISL pO3YMIHHSI MEXaHI3MIB MIKHAPOAHOIO NMPABOTBOPEHHS, aamnTallii mpasa J0
HOBUX (hopM cmiBmOpaii Ta 3a0e3Me4YeHHs] CTaOUIBbHOCTI MPABOBOTO MOPSJKY B
€Bpori.

CIIMCOK BUKOPUCTAHUX JIZKEPEJI:

1. €sponeiicbkuii Coro3 : HaBy. 1mocil. / [A. O. bosip (kep. aBT. xoi.), H. I1. Kapmuyk, H. L.
Pomantok 1a iH.] ; 3a pen. A. O. bosipa, C. B. ®enontoka. — Kuis : ®OIl Macnakos, 2020. 600 c.
URL.: https://lib.Intu.edu.ua/sites/default/files/2021-01/European_Union_textbook 0.pdf.

2. €Bpornelicbke mpapo: nmpaBo €Bponeiickkoro Coro3y : MAPYYHUK : y 3 KH. / 3a 3ar. pen. B.
I. MypasiioBa. — Ku. 3 : IIpaBo 30BHimHIX 3HocuH €Bponeiicbkoro Corozy / B. 1. Mypagiios, M.
M. MuxkieBuy, [. T. bimac Ta 1. KwiB : Im IOpe, 2015. 408 c.
URL.: https://nubip.edu.ua/sites/default/files/u362/pravo_zovnishnih_znosin_ies.pdf.

3. VYronma mpo acoriamio Mk YKpaiHOMO, 3 OJHI€] cTOpoHH, Ta €BporericbkuM Coro30M,
€BpOIEHCHKUM CIIBTOBAPUCTBOM 3 aTOMHOI €Heprii 1 iXHIMH JAep)kaBaMHU-WICHAMH, 3 1HIIOI
cropouu.  Od¢imitinuit  BicHmk  Ykpaiaum. 2014, Ne 75, Cr. 2125. URL.:
https://zakon.rada.gov.ua/laws/show/984 011#Text.

4, BBC News VYkpaina. Yroma CETA: mo 1e 1 4oMy BOHa BaXJuBa sl YKpaiHW.
URL.: https://www.bbc.com/ukrainian/politics/2016/10/161030_eu_canada_Vc.

5. Case 6/64 Costa v ENEL [1964] ECLILEU:C:1964:66. URL.:. https://eur-
lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:61964CJ0006&from=EN.



https://lib.lntu.edu.ua/sites/default/files/2021-01/European_Union_textbook_0.pdf
https://nubip.edu.ua/sites/default/files/u362/pravo_zovnishnih_znosin_ies.pdf
https://zakon.rada.gov.ua/laws/show/984_011#Text
https://www.bbc.com/ukrainian/politics/2016/10/161030_eu_canada_vc
https://www.bbc.com/ukrainian/politics/2016/10/161030_eu_canada_vc
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:61964CJ0006&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:61964CJ0006&from=EN

Hayxoeo-npaxmuunuit gicnux «[IPABHHK» — Bunyck Nel — 2025

6. Case 22/70 Commission v Council (ERTA) [1971] ECLILEU:C:1971:32.
URL.: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:61970CJ0022.

7. Consolidated version of the Treaty on European Union // Official Journal of the European
Union. 2016. C 202/01. URL.: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX:12012M/TXT.

8. Consolidated version of the Treaty on the Functioning of the European Union // Official
Journal of the European Union. 2016. 07.06. C 202. P. 6. URL.: https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:12016E/TXT&from=EN.

9. Official Journal of the European Union. 2007. C 306. URL.: https://eur-
lex.europa.eu/legal-content/EN/ALL/?uri=0J%3AC%3A2007%3A306%3ATOC.

10.  Opinion 1/76 Draft Agreement establishing a European laying-up fund for inland waterway
vessels [1977] ECLI:EU:C:1977:63. URL.: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=celex:61976CV0001.

11.  Opinion 1/94 WTO Agreement [1994] ECLI:EU:C:1994:384 URL.: https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=celex:61994CV000L1.

12.  Opinion 2/13 Accession of the EU to the ECHR [2014] ECLI:EU:C:2014:2454 URL.:
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:62013CV0002.

13.  Treaty on European Union (Maastricht Treaty), 1992 URL.: https://eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:11992M/TXT&from=EN.



https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:61970CJ0022
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:61970CJ0022
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12012M/TXT
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12012M/TXT
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12012M/TXT
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:12016E/TXT&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:12016E/TXT&from=EN
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=OJ%3AC%3A2007%3A306%3ATOC
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=OJ%3AC%3A2007%3A306%3ATOC
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=OJ%3AC%3A2007%3A306%3ATOC
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:61976CV0001
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:61976CV0001
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:61976CV0001
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:61994CV0001
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:61994CV0001
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:61994CV0001
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:62013CV0002
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:62013CV0002
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:62013CV0002
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:11992M/TXT&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:11992M/TXT&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:11992M/TXT&from=EN

Hayxoeo-npaxmuunuit gicnux «[IPABHHK» — Bunyck Nel — 2025

y  Kypuienko Kapuna BorogumupiBua,
’/ 3000y6au nepuioco (6axaniaspcvko2o) pieHs euwoi oceimu
Gaxynememy npasa ma MidCHApPOOHUX BIOHOCUH
Kuiscvkoco cmoauunoeo ynieepcumemy imeni bopuca I pinuenxa

PO.JIb TA MICHE PIIIEHb €BPOINEACHKOI'O CYY 3 IIPAB
JIOJJUHUA B CUCTEMI ITPABA YKPATHA

B yMoBax cyyacHHMX BHKJIHKIB, IIO IOCTAJIA Mepea YKpPaiHOIO B KOHTEKCTI
30poitHOi arpecii Pociiickkoi ®Denepartii, 0coOIMBOI 3HAYYMIOCTI HaOyBae
ehexkTrBHE (YHKIIIOHYBAaHHS MEXaHI3MIB 3axHCTy mpaB JoauHd. OmHuM 13
KJIIOYOBHMX IHCTPYMEHTIB TakKoOl IMPaBO3aXxMCHOI CUCTEMH € C€BPOIEHCHKUN CyI 3
IIPaB JIFOJIMHU — CyA0BHI opraH Pagu €Bpor, FOPUCAMKINS SKOTO ITOIIHPIOETHCS
Ha BCi JiepkaBU-ydacHUII KOHBEHIIIT PO 3aXUCT MpaB JIFOIUHU 1 OCHOBOITOJIOKHHUX
cBo6oa 1950 poky.

[Ticns npuennanns Ykpainu g0 Pagu €Bpornu Ta patudikanii KonBeHrni,
npakTtuka €CIIJI HaOyna HOpMAaTUBHOTO 3HAYEHHS B HALlIOHAJILHOMY IIPaBOBOMY
nopsaky. BogHouac 3anuiiaeTscsi BIIKPUTUM MUTAHHS PO PeabHy €(PEKTUBHICTD
BIUIMBY L€ IPAKTUKU HAa YKPAiHCbKY CHUCTEMY IIpaBa, ii 3aCTOCYBaHHsI CyJlaMHu Ta
3aKOHOJaBLIEM. 30KpEeMa, B YMOBAX 30pOMHOT0 KOH(IIKTY, 110 TPUBAE HA TEPUTOPIT
VYkpainu 3 2014 poky, npaktuka €CIIJI BUKoHye He JuuIe 1HTEpHpeTalliny, a i
JI0Ka30BY (YHKI[II0O B KOHTEKCTI MI>KHAPOAHOT BIIMIOBIIAIBHOCTI JIEPHKaB.

MeTor0 1IbOro AOCIIKEHHS € aHai3 poJjl Ta Miclsl pilieHb €BponeichbKOro
CyIy 3 IIpaB JIIOJMHU B CHCTEMI IpaBa YKpaiHU 3 ypaxyBaHHSM KOHCTUTYLIHHO-
IPABOBHUX IIOJIOKEHb, HAIIOHAIBHOIO 3aKOHOJABCTBA, CYJIOBOI MPAKTHKU Ta
aKTyalbHOI MDKHApOAHOi curyarii. Y poOOTI BUKOpUCTAHO (HOPMAIbHO-
IOPUIUYHUI, TOPIBHSJIBHO-NIPABOBUI Ta CUCTEMHU METOIU AOCTIIKEHHSI, 8 TAKOK
€JIEMEHTH aHaJII3y CYAO0BOI MPAKTUKHU.

AKTYaJIbHICTh TeMH 3yMOBJICHA SIK TOCUJICHOIO JUHAMIKOIO POCTY KIJIBKOCTI
MDKJIepKaBHUX Ta 1HAUBIAyanbHuX 3aaB y €CILI npotu pociiickkoi ¢eaepariii, a
TaKOX YKpaiHu, TaK 1 HEOOXIAHICTIO CUCTEMHOTO OCMUCIIEHHS TOTO, SKUM YHHOM
npaktuka 1poro Cyay BIUIMBa€ Ha TIIyMAdeHHS Ta 3aCTOCYBaHHS YKPaiHCHKOIO
3aKOHOAABCTBA. 3’SICYBaHHS MPaBOBOI Npupoau npeneaeHTHol npaktuku €CIJT,
BHU3HAYEHHS 11 000B’SI3KOBOCTI M aHaJ3 peanizallii HalllOHaJbHUMHU CyJaMu pillleHb
Cyny 103BOJSIE OLIHUTA pEaJbHUM pIBEHb 1HTETPOBAHOCTI YKpaiHM B
€BPOIEUCHKUI TPaBOBUM MIPOCTIP.

BuxJjaa ocHOBHOro MaTepiany. Y cUCTEM1 Cy4aCHOTO €BPOIEHCHKOTO IIpaBa
perioHabHI CYJIOBI OpPTraHd BiJITPalOTh KIIOUYOBY POJIb Yy 3a0€3MedeHH] MpaBoOBO1

IHTEerpailii, 3aXMCTy OCHOBOIIOJOXKHUX MpaB 1 CBOOOJ, a TaKOX y TapMOHI3aIli

CYJIOBOT TIPAKTUKU JIep>KaB-y4acHHUIlb. B OCHOBOTONIOXKHHUX aKTax eBponeﬁCLKHx
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IHTErpaliiHux 00'€IHaHb IbOMY NMUTAHHIO MPUCBIYYETHCSA OKpeMuil poszii. [lpu
bOMY CYIOBI YCTaHOBM MAalOTh CTaryC, pIBHO3HAYHMIA I1HIIMM OpraHaMm
MDKXHAPOJHUX €BPOINEUCHKUX OpTaHi3alliif, TakuM siKk acaMmOIiei, paau, KOMITETH Ta
napJIaMeHTChKI CTPYKTypH. Tak, mpaBoBwmii cratyc €CILI 3akpimeno ve B CtaryTi
Panu €Bponu, a B KoHBeHII1T PO 3aXKCT MpaB JIFOJAUHH 1 OCHOBOIIOJIOKHUX CBOOO]
1950 poky (mami — €KILI), ne rnasy II (ct. 19-51) noBHICTIO NPUCBSYEHO caMe
JUSTBHOCTI €BponechbKoro cyay 3 npa droauHu. Lle migkpecaioe yHIKaIbHICTh
paBOBOi IPUPOAH [LOTO KOHBEHIIIHOTO
oprany [8].

Bapro naromocutn Ha TOMy, mo pimenHs €CIUI maiots BupakeHuit
NpeleaeHTHUM XapakTep, ToMmy TmpakTuka Cyqy BiAirpae KIIOYOBY poOJib Yy
rapMoHI3aIlii  HalllOHAJBLHOTO  3aKOHOJABCTBA 13  3arajibHOEBPONEHCHKUMHU
CTaHJapTaMHU 3aXUCTY MPAB JIIOUHHU.

Oco6muBictio €CIIJI € #ioro aBTOHOMHICTh BiJ MOJITHYHUX OpraHiB Pamau
€Bponu Ta 0IHOYACHE BUKOHAHHS (DYHKIIIT IHTEpIIpeTaTopa NpaBOBUX CTAHAAPTIB y
perioni [18]. IIpuknagom € cnpaa Loizidou v. Turkey 1996 poky, y saxiii Cyn
BU3HAB, 1110 €(P)EKTUBHUI KOHTPOJIb OJIHIEI A€pKaBH HAJl YACTUHOIO TEPUTOPIT 1HILIOT
MO>KE€ 3YMOBIIIOBATH ii BIANOBIIAJIbHICTH 3a noTpumanHs Konsenuii. Lle crano
OIATPYHTSIM A noAaneiioi  npaktuku Cyny IIOAO  €KCTEpUTOpialbHOL
topucaukiii [4]. Takox BakimBe piteHHs y cipasi Selmouni v. France 1999 poky
3MIHWJIO TIAX1J J0 TIyMadeHHs 3a00pOHU KaTyBaHb 3rifiHO 10 cT. 3 €KIII
HaroJIOCUBUIN, IO CTAaHAAPTH MPaB JIIOJAUHA MalOTh PO3BUBATHUCH [S].

Oco0suBy yBary ciifi NpUAUIATH 1HIIOMY acCleKTy CTaTyCy €BpONEHCHKHUX
pErioHaNbHUX CYIIB, KM Oe3mocepeHbO MOB’SI3aHUU 13 MHUTAHHIM MPABOBUX
MiICTaB IXHKOTO CTBOpEHHsA. MIeThcs TIPO TNPHMHIMI iXHBOTO IMOCTiHHOTO
(GyHKLIOHYBaHHA. SIKIIO cepel MIXHApOJHUX CYAOBHX YCTaHOB € Takl, IO
NpaIiolTh Ha THMYacoBid ocHOBI («ad hoc») abo mnepiogndHo (HAIPHUKIIAL,
MDKHApOJIHI KpUMIHAJIbHI TPUOYHANM), TO AKTHBHA CIIBOpAISl €BPOMEHCHKUX
Jiep’kaB BUMarae (PyHKI[IOHYBaHHS CyJOBHMX 1HCTAHIIM Ha MOCTiHHINA ocHOBI. Came
TaK TPAIlOIOTh €BPONEUCHKI CYJOBI yCTAaHOBU, W10 (POPMYIOTH CHUCTEMY
€BPOIEUCHKOr0 1HTErpalliHOTO MPaBOCY .

VY neskux BUNAJKax MpaBOBI MIJICTaBH MOCTIMHOrO ()yHKLIOHYBaHHS CYIIB
YiTKO BU3HAYCHi, B 1HIIUX — HI, 0, OJTHAK, HE MEPEIIKOIKAaE IXHIM CTaOlIbHIN
nistmeHOCTI. [Tomi6umit mpuHIMn 3akpimeHo moao €CIJL: 3rigno 3 €Bponeiichkoro
KonBeHiiiero, BiH nparroe 6e3mnepepBHo (cT. 19).

3 ormsiy Ha 11€, mocTiHui XapakTep aisutbHOCTI €ECILJI € 0HUM 13 YUHHUKIB
HOro BIUIMBY Ha MPaBOTBOPYICTh Yy cdepi 3aXucTy mpaB JOAUHU. [loCTiMHICTD
(GyHKILIOHYBaHHSA, CTaOUIbHA IOPUCIMKIS Ta TNpolLEecyalbHa HE3aJIEeKHICTh
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no3Bossitorh Cyny chopmyBaTH CTIHKY CHUCTEMY MPEUEEeHTHOrO IpaBa, sKe
JiepKaBa-y4acHUIlS 3000B’s13aHa BpaxoByBatH 3TiHO 3i c¢T. 46 €KIIJI [8].

TakuM YuHOM, HE3aJEKHO BIJ TOTO, UM MPSIMO 3aKPIIUICHO NPUHIIMII
MOCTIMHOTO (PYHKITIOHYBaHHS TOTO YH 1HIIIOTO MI>)KHAPOHOTO PETiOHAIBHOTO CYY,
Ha TMPaKTUIl BCl CYJM, IO BXOJATHh JO €BPOINEHUCHKOI CHUCTEMHU IHTETparliiHOro
paBoCy//s, MpaIlol0Th Ha Oe3mepepBHii OocHOBI. lle mpaBuio 3acTocoByeTHCS
HEe3aJIeKHO BiJ] (PaKTUYHOTO OOCATY IISUIBHOCTI €BPOMNEHCHKUX CYJIOBHX OPTaHiB 1
He 3aJIeKUTh Bijl epioJuUHOCTI iXHBOT po6oTH [2]. IXHs ronoBHa GyHKIs monsArae
B TJIyMau€HHI Ta 3aCTOCYBAaHHI MpaBa BIJMOBIAHOTO MPABOMOPSAIKY, a TaKOXK
BUKOHAHHI CBOiX 00OB’s3KiB 0e3 OOMEXKEHb Yy dYaci 4Yd TIEBHOI 3a3dalieTih
BU3HauUeHO1 Micii. BimoBiiHO, 11l CyZ0B1 yCTaHOBHU MPOJIOBKYIOTh CBOIO JISITBHICTh
JIOTH, JOKH ICHY€ OpTraHi3allis, 1110 CTBOPHJIA BIMOBIIHUM IIpaBonopsiok. Yacrtora
BUKOHAHHS I1XHIX (PYHKI[ BH3HAYAETHCS OOCATOM KOMIIETEHIIli, HAJaHOI CYIy
YCTAaHOBYMMH aKTaMU KOHKPETHOTO 1HTErpaliifHOro 00’ €THaHHS.

VY npaktuii YkpaiHd TpaBO3acTOCYBaHHS Ta HAYKOBHUX JOCIIHKCHHSIX
MOHSTTA TPELEJCHTHOI MPaKTUKH EBPOMEUCHKOTO Cyay 3 TpaB JIOAUHU SIK
«Kepena TmpaBa» Mae CBOi 0co0aMBOCTI. JIjisi TMOHIOro po3yMiHHS IPaBOBOI
IPUPOAU pillIeHb €BPONEUCHKOT0 CyAy HEOOX1AHO IPOJOBKUTH MONEPEIHIN aHATI3
I0JI0 3’CYBaHHS CTATyCy LI€T IHCTUTYLIT B Mexax cucteMu Pagu €Bpornu.

OyukiionyBanHs €CIUI momnsirae y po3risial 1HIUBIIyalbHUX CTIpaB (3asB),
K1 OyJIM BU3HAHI IPUHHATHUMH J10 poBajpkeHHs. [logaBaTu Taki 3asBU MOXKYTh SIK
¢b13uuHI 0coOM, Tak 1 HEYpsAIOBl opraHizaiii abo rpymnud rpomMajsH. Bapro
3a3HAYMTH, 0 KUTBKICTh 3B€pHEHB 10 €BPOIEHCHKOTO CYAY 3 TPaB JIOAMHU 3 OOKY
KkpaiH-wieHiB Pagu €Bponn HeBIMHHO 3pocTae. MIMOBIpHO, 1ie CBiUMTB TPO Te, 110
3HAYHAa YaCTHHA TPOMAJISIH HE 33JI0BOJICHA HAlllOHAJbHUMHU CYyI0BUMHU PILIEHHSMU 1
ToMy 3Mmy1eHa 3Bepratucs no €CIUI [7, c. 119].

VYkpaina npuegnanacs g0 Pagu €sponu 9 mucromnana 1995 poky, a Konsentris
PO 3aXUCT MpaB JIOAUHU Ta OCHOBOIOJOKHUX CBOOOJ pa3oM i3 JOJAaTKOBUMHU
npotokonamMu Oyina parudikoBana mumie 17 mumas 1997 poky BiAMOBITHO 0
3akony Ykpainu Ne 475/97-BP. BinnoBinHo ao crarti 1 uporo 3akoHy, YKpaiHa
noBHICTIO Bu3Hae fAito ctarti 25 KonBenuii 1950 poky, sika mependadyae mpaBo
MOJIAHHS 1HAUBITYaIIbHUX 3as1B 10 €BPOINEUCHKOT KOMICIT 3 MpaB JIFOJAUHH, a TAKOXK
cTaTTi 46, 110 BCTaHOBIIOE 000B’s13k0BY topucaukiiio €CIIJI 6e3 HeoOXiaHOCTI
yKJIaJlaHHs 1oJaTkoBux yroA [10].

KonBeHriss € OUHAMIYHUM TIPAaBOBUM JIOKYMEHTOM, SIKHMH TOTpelye
TIIyMa4yeHHsI 3 ypaxXyBaHHSAM CydacHUX peaiiid. [IpoTsaromM gecstuiite 3 MOMEHTY il
YXBaJICHHSI BIJIHOCUHU MIX JIEpKaBaMM Ta TPOMaJiHaMU 3a3HaAJIM 3HAYHUX 3MiH. 3

OTJISIAY Ha €BOJIOLII0 CYCHUIBHUX YSIBIEHB 1010 MPABOBOTO 3axucTy ocoou, CCITJI
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posmupuB chepy 3acTocyBaHHs MyHKTY 1 ctarti 6 KoHBeHIi1, MOMMPUBIIH i1 110
Ha CIIOPH MIXK T'POMaJITHaMU Ta JIep>KaBHUMU opranamu [3].

3aranbHi NPUHIUNMA J1i MDKHApPOAHMX JOTOBOPIB B YKpaiHi BU3HAYEHI
crarreto 9 KoHcTUTylii, 3riIHO 3 KO MDKHApOJAHI yroau, patudikoBaHi
BepxoBHoro Pajoro, € yacTMHOIO HalllOHAJILHOTO 3aKoHOAaBcTBa [11]. 3 ormsiay Ha
nonokenHs Koncruryii, BimeHcbkoi koHBeHIii Ta 3akoHy Ykpainu Ne 1906-1V,
i 4ac 3A1MCHEHHS MPaBOCY/Is Cy/IM MAalOTh BPaXOBYBATH MPUHIHUII MIPIOPUTETY
MIKHAPOJIHOTO JIOTOBOPY HAJl HAIllOHAJIbHUMHU HOPMATUBHO-TIPABOBUMU aKTaMU, 32
BuHATKOM KoHcTuTymii VYkpainu. Y pasi po30DKHOCTEH MK TMOJOKEHHSIMHU
M1XHAPOJHOTO JOTOBOPY Ta BHYTPIIIHIM 3aKOHOJAABCTBOM 3aCTOCOBYIOTHCS HOPMU
MDXHApPOJIHOTO TpaBa.

Takox cynu kepyroTbess HopmaMu KoHcTuTyili YkpaiHu sSIK akTOM HpsiMO1
nii. BonHoyac BOHM HE YMOBHOBa)KE€H1 BU3HABATH HEKOHCTUTYLIMHUMH 3aKOHU YU
MDKHApOJIHI ~ JIOTOBOpU — 1€ HAJIEKUTh JO BHUKJIIOYHOI KOMIMETEHIIIT
Koncrurymitnoro Cyny Ykpainu. Xoua KonseHitito 0yo patugikoBaHo 3aKOHOM
No 475/97-BP me y 1997 poui, i mojioxkeHHs cTaau 000B’A3KOBUMU JJisl YKpaiHu
mume 11 BepecHs 1997 poky — miciga mnepepadil paTudIKamiiiHOI TrpamMoTd
['enepansHOMY cekperapro Paau €Bponu BianosigHo a0 ctarti 59 KonBeniii.

3roaomM, 3 tpaBus 2002 poky, Ykpaina patudikysaina [Ipotokon Ne 13 (3akon
Neo 318-1V Bix 28.11.2002 p.), a mizuime — [Iporoxon Ne 14 (3akon Ne 3435-1V Bin
09.02.2006 p.), sixkuit HaOpaB ynHHOCTI 1 yepBH 2010 poky. BaxkiauBo migkpecauTy,
110 BC1 JOJIATKOBI MPOTOKOJIM € HEBIJI'€MHOI0 YacTrHO0 KoHBenttii [9].

3HaYHUM KPOKOM Y BIPOBaKeHHI HOpM KOHBEHIIIi cTano yXBajieHHA 3aKOHY
Vkpainn «IIpo BUKOHaHHS pilIEHb Ta 3aCTOCYBAaHHS MPAKTUKU €BPOINEHCHKOTO
cyny 3 mpaB jroguHm» Bif 23.03.2006 poxy Ne 3477-1V. BianoBiiHO 10 HOTO CTaTTI
17, cynu 3000B’s13aH1 3actocoByBaTu KonBeniito Ta mpaktuky €CILI sk mxepeno
mpaBa mpu po3rJsiAl crpas. e o3Hauae, 1110 MpU BCTAHOBIIEHHI OOCTAaBHH CITPaBH,
OOTpYHTYBaHHI PIIIEHb Ta TIIyMau€HHI HOPM HAIllOHAJIBHOTO 3aKOHOJIAaBCTBA CYAH
noBuHHI BpaxoByBatu mo3uilii €CIIJI.

VY KOKHOMY CyZI0BOMY pillieHH1 BUKOopucTaHHA npakTuku €CILI 3m1licHIOEThCS
yepe3 ctarTio 17 3a3HaueHoro 3akony. Kpim Toro, ioro crarts 18 BuzHauae
nops1oK nocuinanHs Ha KoHBeH1o Ta pimeHHs €Bporneiicbkoro cyny. [lpu ubomy
NOHATTS «npakTtuka CyAy» OXOIUTIOE HE JIMIIE PIIIEHHS MMoAO0 YKpaiHu, a U
pillieHHs, YXBaJieH1 00 1HMHX JepkaB. 3akoH Ne 3477-1V He MICTUTH >KOTHHX
3a00poH 110710 3acTocyBaHHs cyaoBoi npakTuku €CILUI y cnpaBax, po3risiHyTHX
CTOCOBHO 1HIIIMX KpaiH [9, c. 6].

Kpim uporo, B [Tocranosi [Inenymy Buioro anMiHicTpaTUBHOTO cyay YKpaiHu
«IIpo cynoBe pimieHHss B aaMiHiCTpatuBHIM crpaBi» Bix 20.05.2013 Ne 7

nepeadayeHo MOXJIMBICTh mNocwiaHHs Ha pimeHHs €CIUL y MOTI/IByBaJIBHiﬁ
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YacTUHI Ccya0BUX pimieHb. Cyu MOBHMHHI OOIPYHTOBYBAaTH 3aCTOCYBAaHHS TIEBHUX
HOpM TIpaBa Ta MOTUBYBaTH ix BuOip. [IpocTe nuTyBaHHS 3aKOHOJABYMX MOJIOKEHB
0e3 HaJIeXKHOTO TIyMadeHHsI iX 3aCTOCYBaHHA HE MOKE BBAXKATUCS JOCTaTHIM
IOPUINYHUM OOTPYHTYBaHHsM [9].

TakuMm 4YMHOM, TIPU yXBaJE€HHI PIIIEHb CYIU MalOTh PETEIbHO aHali3yBaTH
KOHTEKCT CIlpaBH, 100 YHUKHYTH BUKpUBJIECHHsS 3MicTy mnpaktuku €CILL
HekopekTHe BUKOPUCTaHHS OKPEMUX ITUTAT 13 pillieHb €BPONEUCHKOTO Cyay MOXKe
MPU3BECTH JI0 HEMPABUIILHOTO TIIYMAau€HHS MPABOBUX HOPM.

[Ipy mpoMy cyAu MarOTh IMEBHY JTUCKPEII0 y BHU3HAUEHHI JIOPEYHOCTI
3actocyBanHs npaktuku €CILI y konkpetHiil cnpasi. 3a cnoBamu C. IlleBuyka,
000B’s13k0BIcTh TipenieAeHTHOI mnpaktuku €CIIJI mns Ykpainm BumumBae 3
MPUHIUITY 1€papXii OPUCIUKIIIN: came €BpOoNeHChKUM Cy Ma€ BUIIY IOPUCIUKIIIIO
y cepi 3aXHUCTy MpaB JIIOJMHY, 10 Y3IOJUKYETHCS 3 YACTUHOIO YETBEPTOIO CTATTI
55 Koncrutymii Ykpainu [12, c. 173].

[Tig yac po3risagy copaB CyAM 4acTO BHUKOPUCTOBYIOTH pimeHHs €CILI mms
OOIPYHTYBaHHS TMPUHILUITY IOPUAMYHOI BU3HAYEHOCTI, 1[0 BUIUIMBAE 3 TOJOXKECHb
KounBenuii. Hanpukinaz, y pimeHHsX JIbBIBCBKOTO OKpY>KHOT'O aJAMIHICTPaTUBHOTO
cyny Big 2 >xoBTHs 2014 poky (cmpaBa Ne 813/5533/14) ta MukosaiBcbkoro
OKPYXHOTO aaMmiHicTpatuBHOro cyay Bia 11 ciuns 2010 poky (cmpaBa Ne 2a-
3850/09/1470) cynu nocunanucs Ha no3utiiro €CILUI y cripasi Yvonne van Duyn v.
Home Office (Case 41/74).

VY 1poMy KOHTEKCTI BaxJinBo posrisnatu pimeHHs €CIIJI kommiekcHo, 3
ypaxyBaHHSM iX CHCTEMHOTO BIUIMBY Ha MPaBO3aCTOCYBaHHS B YKpaiHi.

B ymoBax 30poiiHOro KOHQJIKTY, SKUH TpUBAE Ha TEpPUTOpli YKpaiHu
3 2014 poky, a 0co0aMBO Micas MOBHOMACIITAOHOTO BTOprHeHHs y 2022 pou,
npaktuka €ECILJI HaOysia HOBOTO 3HAUYCHHS. Horo CyJlOBa MpaKTHKa JIe/1aji yacTilie
BUKOPUCTOBYETHCS HE JIUINE JJIA 3aXUCTy IHAMBIAyalbHUX TIpaB, a M sK 3acio
dikcarlii CHCTEMHUX TOPYIICHb MpaB JIIOJWHU, TIOB’SI3aHUX 13 BOEHHUMH JIISIMH,
OKYTAIII€t0, ePeciiyBaHHIMU Ta ACTOPTAIlISIMU.

VY uepBHi 2022 poky YkpaiHa mojaajnia MiKIep:KaBHY 3asBy npoTu Pocii 3a
nopyiieHHs: KoHBeHIi1 mijg 4ac MOBHOMAcIITaOHOI arpecii, 1o MATBEPIXKYE
3poctanHs poisii €CIIJI y KOHTEKCTI MIXKHApOAHO-MPABOBOI  BiAMOBIIAIBLHOCTI
neprxaB. BogHouac HaIlioHaNbHI CyIM aKTUBHO BUKOPHUCTOBYIOTH IiperneieHTH Cyay
JUISL 3aXUCTy TIpaB BHYTPIIIHBO TMEPEMIMIEHUX OcCi0, BIHCHKOBOCTY>KOOBIIIB,
UBIJILHOTO HACEJICHHS Ha OKYIOBAaHUX TEPUTOPISAX, IO JIEMOHCTPYE THYUKICTD 1
yHiBepcanbHICTh IpaBoBux MexaHizmiB €CIUI y nepiox kpusmu.

Came Tomy Cyn aenaii yacTillle BUCTYIIA€ OPTaHOM, SIKMH HE JIUIIe 31IHCHIOE
TIyMadeHHsI Ta 3a0e3nevye 3aCTOCYBaHHs ICHYIOYMX Mi>KHAPOIHO-TTPABOBUX HOPM

y cdepi 3axUcTy NpaB JIOJWHU, aje W BUCTYNA€E TBOPLEM HOBHUX IIIJIXOJIIB Ta
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cranaaptiB. lle mposBAseThCS SK y NPOLEAYPHOMY aCMEKTI (Hampukiam, y
IPUCKOPEHHI PO3IISIAY MIDKAEPKABHUX CIIpaB), TaK 1 B MaTepiaJbHOMY — 4Yepes
PO3IIMPEHE TAYMadeHHS MOI0KeHb KoHBEHIT1.
3okpema, y cmpaBi Ukraine v. Russia (re Crimea) (3assBu Ne 20958/14 Tta

Ne 38334/18), Cyn BU3HAB MPUHHATHOIO 3a4BY ypsiay YKpaiHU IIOJ0 MOPYIICHHS
IpaB JIIOJIMHU Ta BCTAHOBUB, 110 Pocilickka denepairis 3/ilicHIOBaNa e(heKTUBHUN
KOHTPOJIb HaJl Teputopiero ABToHOMHOI Pecriy6miku Kpum yxke 3 27 mororo 2014
POKy, TOOTO 111e A0 0diIiitHOT aHeKCii MBOCTPOBY [6]. Lle pimeHHs € BU3HaYaIbHUM
JUIS TIOJAJBIIOTO PO3BUTKY MpakTUKA y cdepl BiAMOBILAAIBLHOCTI JEpiKaB 3a
okymarniine npasmiHHg. Takum unHoMm, Cyn ¢aktuyHO Bu3HaAB arpecito PO sk
TpHUBalO4e MOPYIICHHS MDXHAPOJAHOTO TIpaBa Ta HU3KU MoyioxkeHb ctaTeit CKITJI.

€CIJI Takox BCTAHOBJIIOE TIPEIECHTH B OLIHIN 3acTocyBaHHS KoHBeHIIIT mij
yac akTUBHOI1 ¢a3u 6oitoBux fiit. lle crocyerbes, 30kpeMa, CTaHIapTIB MO0 MpaBa
Ha XUTTA 3riaH0 A0 c1. 2 €KIIJI, 3a00poHu KaTyBaHb, 110 MepeadavyacThCcs CT. 3
€KILJI, mpaBa Ha edeKTUBHMI 3aci0 MPaBOBOrO0 3aXHUCTY BIAMOBIAHO J10 CT. 13
€KIUI oo [8]. Bognouac, €CILJI koopauHy€e CBOIO AiSUIBHICTD 13 MI>KHAPOHUMHU
IHCTUTYLISIMU, BKJIIOYaroud MUKHApOAHUN KPUMIHAIBHUN CyJ, ILIO IOCUIIIOE
KOMIUIEKCHUM MiAX1J O BIJAMOBIIAJIBHOCTI 32 BOEHHI 3JI0YMHU Ta 3JIOYMHU MPOTH
JIFOJISTHOCTI.

Kpim toro, y mixaepxasniii cripaBi Ukraine and the Netherlands v. Russia
(3asgBu NeNe 8019/16, 43800/14 ta 28525/20), 1m0 CTOCY€EThCS MOMIM Ha CXOi
VYkpainu ta 30utta gitaka peiicy MH17, €CILI BcranoBus, mo Pocis mae Hectn
BIIMOBIAABHICTG 3a unciieHHl nopyuieHHs €KIIJI, ski Oynu ckoeHl B X0/l IIbOTO
3nounny [1]. Ile pimeHHs € Oe3mpereeHTHUM 3a MacliTaboM Ta MPaBOBOIO
HOBU3HOIO, 1 BXKE€ BIUIMBAE€ HA PO3BUTOK IMPABOBUX CTAHIAPTIB y CUTyalllsiX, €
nopyuieHHs: KonBeHuii BiAOyBalOTbCS B yMOBaxX MIXKHAPOAHOIO 30pOIHOTrO
KOH(DITIKTY.

BucnoBok. Y xoai mporo AOCHIIKEHHsS OyJ0 BCTaHOBJICHO, IO TpaKTHUKa
€BpoONENCcHLKOro Cy1y 3 TMpaB JIIOJUHU BIJITpae KIOYOBY POJb y (popMyBaHHI Ta
PO3BUTKY cHUCTeMU mpaBa Ykpainu. Pimenns Cynay, maroud mOpereaeHTHUN
XapaKTep, BUKOPHCTOBYIOThCS HAIIOHAIBHHUMH CYJaMHd SK OpIEHTHD IS
TIYMA4eHHS Ta X 3aCTOCYBaHHS , @ B OKPEMHUX BHITaJIKaX — K OOTPYHTYBaHHS JIJIS
3aKOHOJAaBYMX 3MIH.

KOpunnyuna 0608’ sa3k0BicTh pimenb CCIUI mist Ykpainu 0a3yeTbcs Ha HOpMax
Koncrutymii Ykpainu, MiKHaApOJHUX TOTOBOpax, 30kpeMa KOHBEHIIT po 3aXUCT
IpaB JIFOJIMHU 1 OCHOBOTIOJIOKHUX CBOOO/I, Ta HA MOJIOKEHHAX CIEIIaIbHOTO 3aKOHY
Ne 3477-1V.

B ymoBax noBHoMacmTabHOi 30poiiHO1 arpecii pocii NpoTu YKpaiHu MpakTHKa
€CIJI BukoHye Takoxk (PyHKIIO (hiKcalli CUCTEMHUX MOPYLIEHb MpPaB JIIO)II/IHI/I,
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COpHsiE BCTAaHOBJIICHHIO MIDKHApOJHO-TIPABOBOI  BIJNOBIJAJIBHOCTI  JI€pKaBU-
arpecopa Ta 3aXHMIIa€ MpaBa Pi3HUX KaTETOPiil HACETIEHHS, B TOMY YHCII BPa3JIUBHX,
TaKUX SK BHYTPIIIHBO TEpEeMIleHl 0co0H, BiIMCHKOBOCTY>KOOBI, ILHUBUIbHE
HACEJICHHS Ha OKYTIOBAHUX TEPUTOPISX.

Boanouac npaktuka Cyay BUKOHYE ¥ MpaBOTBOpUY (DYHKIIIIO: BOHA HE JIUIIE
BUCTYyNae iHTepnperaropoM Konsenilii, a it popMye HOBI CTaHIAPTH 3aXUCTY MPaB
1 cB00OO/I, SIK1 TIOBUHHI 3aCTOCOBYBATHUCH Jep)KaBaMU-ydacHUIIMU. B Ykpaiui, 1e
3aKOHOJIABCTBO TepeOyBae y cranii pedopMmyBanHs, 3HaueHHs pimenb €CIJT gk
CTabUTI3yF0Y0T0 Ta OPIEHTYIOUOTO THCTPYMEHTY OCOOJIMBO 3POCTAE.

Orxe, pimenns €CIIJ iHTerpyBagnch y CHUCTEMY YKpaiHCHKOTO TpaBa sK
GbyHKIIOHATFHO O0OB’S3KOB1 TpPEIEACHTH, 10 3a0e3MeuyloTh €IHICTh CYyI0BOI
MPaKTUKH, TMOCUIIOIOTh IOPUIUYHY BHU3HAYECHICTh Ta CHPUSAIOTH peaizalii
TNPUHIIUITY BEPXOBEHCTBA IIPaBa. IX HaJIeKHE 3aCTOCYBaHHS € HEOOXiTHOIO YMOBOIO
JUTst epeKTUBHOI 1IHTETpallii YKpaiHu J0 €BPONEHCHKOTr0 MPaBOBOTO MPOCTOPY.
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SAxum’rok Codis MukosaiBHa,

3000y8auKka neputoco (baxkaiaspcvkozo) pisHs suwoi oceimu
Dakynememy npasa ma MiHCHAPOOHUX BIOHOCUH

Kuiscorkozco cmonuunoeo ynisepcumemy imeni bopuca I pinuenka

CBOBOJIA BUPAKEHHS NOIJIAIIB B IHTEPHETI: TEHAEHIII ¥
PIINEHHAX €BPONENCBHKOT'O CYY 3 IIPAB JIIOJIJUHA

CBo0Oos1a BUpaKEHHS TOTJISAJIIB € OJHUM 13 KJIFOYOBHUX 1HCTUTYTIB CHUCTEMHU
OCHOBOIIOJIOKHUX IPaB JIOAWHM, L0 CTAHOBJIATh KOHLENTYyaJlbHY 1 HOPMaTUBHY
OCHOBY JIEMOKPaTHUYHOTO CYCHUIbCTBA. BoOHa ciyrye He mMiie MexaHi3MOM
1HAMBIIyalbHOTO CAMOBHPAXXEHHA OCOOM, a ¥ TrapaHTOM (YHKI[IOHyBaHHS
IUTIOPAIICTUYHOTO COIIlyMY, B SIKOMY 3a0e3leyeHo BUIbHUI oO0Ir iHdopmarii,
BIJIKDUTY TPOMAJICBKY JIMCKYCIIO Ta IHCTUTYUIMHUN 3aXHCT 1HaKOMUCIeHHs. JlaHi
€JIEMEHTH € O3HAaKaMH MPaBOBOi JEp)KaBH Ta 3aCaJHUYMMH YMOBaMH MOOYIOBH
CIPABXHBOI IEMOKPATII.

VY no6y uudposizailii cycnijibcTBa CB000/1a BUpaKEHHs Ha0yBa€ HOBUX 3HAYCHb
ta nposBiB. IludpoBe cepenoBuie, ocobauBo IHTEepHET-IpOCTIp, SIKUU
XapaKTePU3y€EThCS MI00ANBHICTIO, ONIEPATUBHICTIO 1 AUHAMIYHICTIO, CTa€ TOJIOBHOIO
1at(opmMoro AJis peanizallii Hporo mnpasa. BogHouac came BipTyajabHE CEpPEIOBUILE
HOPOJIKYE HOBITHI 3arpo3u: O€3KOHTPOJbHE TOLIMPEHHS MOBU BOpPOXKHEUl,
MaHImyJsiii 1Hpopmartieto (ne3iHdopmariisi), 3aKJIMKA A0 HACUIBCTBA, a TaKOXK
MUTAHHS TPUTATHEHHS [0 BIAMOBIJATLHOCTI 3a ONPUIIOJHEHUN LUPPOBUI
KOHTEHT. TakuM YMHOM, MOCTa€ CKJIagHE 1 BOJHOYAC KOHIENTYaJbHO BAXKIIUBE
MATaHHS — SK JOCSTTH JICTITAMHOTO Ta €(dEeKTUBHOrO OajaHCy MK CBOOOI0IO
BUPaXEHHS 1 TOTpeOor0 i1 0OMEXKEHHSI 3 METOI0 3aXHCTY HAI[lOHAJIbHOT O€3MeKH,
paB 1HIIKMX 0Ci0, CYCHIIBLHOT MOpaJIi Ta MyOJIIYHOTO TOPSJIKY.

HarrionanpHa npaBoBa cucteMa YKpaiHH y 3a3HAY€HOMY MHUTAHHI CITUPAETHCS SIK
Ha BHYTPIILLIHE KOHCTUTYL1ITHE PETYJIIOBAHHS, TaK 1 Ha MOJI0KEHHS MIXXHAPOIHUX aKTIB,
1110 MalOTh BHIIY FOPUAMYHY CHITY 3riHO 31 cTarTero 9 Koncruryiii Ykpainu [1].

3rigHo 3i crartero 22 OcHoBHOro 3akoHy [1], mpaBa i cBOOOAM JIFOIUHHM i
rpoMaJiHUHA, 3aKkpimieH] y KoHCTuTy1i1, He € BUYEPITHUMU; BOHU FapaHTYIOThCS 1
HE MOXYTbh OyTH CKacOBaHi, a MPU YXBaJICHHI HOBUX 3aKOHIB a00 BHECEHHI 3MiH JI0
YUHHOTO 3aKOHOJIAaBCTBA 3a00POHEHO 3BY)KCHHS 3MICTY Ta 0OCSTY HasBHHUX IPaB.
VYka3aHa HOpMa BCTaHOBJIIOE IPUHLIUIT HEJJOITYCTUMOCTI PErPECUBHOTO TIIyMady€HHs
OCHOBOTIOJIOHHUX TpaB, M0 TMOKIaJa€ Ha 3aKOHOMABIS OOOB’S30K JOTPUMAHHS
KOHCTUTYI[IHHOTO CTaHAApTy 3aXUCTy TMpaB JIOAWHU HaBIThb Yy KOHTEKCTI
JIETITUMHOTO HOPMATUBHOTO BTPYYaHHS.
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Y crarti 34 Kouctutymii Ykpainu [1] KOHKpeTH3yeThCs 3MICT IMpaBa Ha
cB00OYy AYMKH, CJIOBa, a TAKOXK IMpaBa Ha BUIbHE BHpPAXEHHs mepekoHaHb. Kpim
TOTO, IS HOpMa 3aKpilUIIOE TPaBO OCOOW Ha BiNbHE 30WpaHHsS, 30epiraHHs,
BUKOPHUCTAHHA Ta MOIIMPEHHS 1H(pOpMaIllli 32 JOMOMOT0I0 OyAb-IKUX 3ac00iB —
YCHUX, MUCBMOBUX a00 eNIeKTpOHHUX. BogHOoUac peanizaliis 3a3Ha4€HHUX MPAB MOKE
Oyt OOIpYHTOBaHO OOMEKEHAa BHUKIIOYHO 3aKOHOM 1 JIMIIE B 1HTEpecax
HaIllOHAJIbHOT 0€3MeKH, TEPUTOPIAIbHOI IUIICHOCTI, TPOMAJCHKOTO TMOPSAKY,
OXOPOHM 3JIOPOB’Sl HACEJICHHS, 3aXUCTy IpaB 1 peryTalii 1HIIKUX 0ci0, a TaKoXK 3
METOI0  HEIOMYyIIEHHS PO3TojomieHHsT KoH(pimeHmiiHoi iHdopMarii  abo
3a0e3MeYeHHs aBTOPUTETY M HEYNepeKEHOCT1 CyI0BOT BIIa IH.

Ha wmixnHapomHoMy piBHI HOPMAaTHBHE 3aKpIIJICHHS CBOOOIM BUPAKEHHS
MOTJISI/IIB Oepe MOYaToK 13 IMOJIOKEHb 3arajbHOi JeKiaparlii npaB jgroauHu 1948
poky [3]. ¥V crarri 19 mictuThes O€3yMOBHA rapaHTis IpaBa KOKHOI 0coOHM Ha
CBOOOJIy TIEPEKOHAaHb 1 BIJIbHE iX BHUSIBIICHHS, 110 BKJIIOYA€ MOXJIMBICTh IIYKaTH,
OTpUMYBaTH ¥ miepenaBaTy iHpopMalliro Ta i1ei Oyab-IKUMH 3ac00aMu, HE3aJIEKHO
BIJl JEpKaBHUX KOpJOHIB. IIpumiTHUM € Te, IO JaHa HOpPMa HE MICTHUTh
(bopMallbHUX 0OMEKEHB, IO 3aCBIIUYE 11 AEKIapaTUBHO-MPOIPAMHUNA XapakTep Ta
BOJHOYAC — HOPMATHMBHO-I[IHHICHY OCHOBY BCIX HACTYNHHMX MI>KHAPOJHO-
MPaBOBUX aKTIB y cdepi 3aXUCTy MpaB JIOIUHU.

Oco0suBY 3HaYyIIICTh Ma€ MpakTHKa €BPONEHCHEKOMY CYIy 3 MpaB JIIOJAUHU
(mam — €CIUI, Cyn) — oprady, MNOKIMKaHOTO 3a0e3rnedyBaTd JOTPUMAHHS
noJiokeHb €Bponeichkoi KoHBeHI1 3 npaB moauau (1950 p., mam — €KILI,
Kousenis) [5]. [IpaBo Ha cBOOOAY BHpa)k€HHS MOTJISAAIB 3aKpimieHo B crarti 10
KonBeH1ii, ska OXOIUTIOE HE JHIIE MOXIWBICTh ITOTPUMYBATHCh BJIACHHUX
NepeKoHaHb, a U CBOOOJLY OTpMMYyBaTH Ta mepenaBatv iHdopmarlito il iaei 0e3
BTpY4YaHHs 3 OOKY Jep>KaBHUX OpPraHiB 1 HE3AJIEKHO B1J] IEPKABHUX KOPJIOHIB.

VYTiM, BIAMOBIAHO 10 YacTUHU Apyroi cTaTTi 10 [5], 1151 cB0OO1a MOKE MiAIAraTi
IIEBHUM OOMEKEHHSIM, SIKIIIO BOHH BCTAHOBJICHI 3aKOHOM 1 € HEOOXIIHUMHU B
JEMOKPAaTHYHOMY CYCHIJIbCTBI, OCOOJIMBO ISl 3aXMCTy HAIIOHAIBHOI OE3IeKH,
IpOMaJICBKOI0 MOPSIIKY a00 Mpas 1HIIKX OCiO.

Cyn, pearyrouu Ha HOBI peadii, 110 BUHUKAIOTh YHACIIJOK PO3BUTKY [HTEepHETY
Ta MUPPOBUX KOMYHIKALlM, HEOMHOPA30BO TIAyMAauMWB 3a3HAYEHY HOPMY Y CBITIII
CydacHUX BUKJIMKIB. Y cBoiil mpaktuili €CILI migkpectoe, 1110 cBo001a BUPKEHHS
MOTJISIZIIB € OJHIEI0 3 OCHOBHUX YMOB J€MOKPATHYHOTO CYCHIBCTBA, 1 Oyab-sKe
0OMeKeHHsI IIbOT0 IIPpaBa Ma€ OyTH MPEAMETOM CyBOPOT0 KOHTPOJIIIO 3 OOKY Cy10BO1
BIIQ/IH.

Oco61mBo1 akTyaabHOCTI HaOyBae 3actocyBaHHs ctarti 10 €KILI no onnaiin-

CEepe/IoBUINA, JI€ MEXI MIXK NPUBATHUM 1 MNyOJIYHUM YacTO CTUPAIOThCA, a
1H(pOopMaIlis MOIIUPIOETHCS MUTTEBO Ta I100anbHO. Cy 11 popMye MpaBoBi opieHTHpH
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1I0JI0 MEX BTPYUYaHHS JEp:KaBU y cBOOOY cioBa B IHTepHETI, 0ciOHO B crpaBax,
II0 CTOCYIOThCSl OJIOKYBaHHSI CaiTiB, OHJIAWH-)KYpPHAJIICTUKHA, KOMEHTapiB
KOpHCTYBauiB a00 IEH3ypH B COLIaJIbHUX Mepexax. [Ipu 1boMy BpaxOBYETHCS K
HEOOX1/IHICTh 3aXMCTy IHIIMX TMpaB, Tak 1 MmoTpeda 3abe3meueHHs BIAKPUTOTO
JI1aJIOTy B IEMOKPATUYHOMY CYCIUIBCTBI [2].

€CIIUJI nns  BU3HAUCHHS  «HEOOXIJIHOCTI» OOMEXKEHb TMpaB  JIIOJUHU
BUKOPHUCTOBYE TaK 3BAaHUM TECT «HEOOXITHOCTI y JIEMOKPATUYHOMY CYCIIBCTBIY.
Tect mnepenbayae OILIHKY OajdaHCy MIK 3aXHCTOM 1HAMBIAyaJIbHUX TIpaB 1
HEOOXITHICTIO OOMEXEHHS IUX TpaB JJIs JOCSITHEHHS 3aKOHHUX IIIJICH, TaKUX SIK
HaIllOHAThbHA Oe3MeKa, TPOMAJCHKUI MOpSAOK YW mpaBa iHmmX oci6. Cyx
BCTAHOBJIIOE, Yd € OOMEXEHHS BIAMOBIAHUM 1 MPOTOPIIAHUM 3acO00M ISt
JIOCSITHEHHSI 1UX 1€, 3BakKarouM Ha pPIBEHb BTPYYaHHS B OCHOBHI IpaBa.
KitouoBUM KpuUTEpiEM € BH3HAYEHHS TOTO, Y € OOMEXKEHHS «HEOOXITHUM» Yy
KOHKPETHOMY KOHTEKCTI, IO Nepeadayae HasBHICTb pPEaJbHOI, a HE YSABHOI
HEOE3MeKH, SKy 11e OOMEXEHHs Ma€ yCyHyTH. Y pa3l CyMHIBIB CyJl 3aCTOCOBYE
OUIBbII CTPOTMH MiAX1Jl, BUMArarmuu BiJ JEp>KaBU JOCTaTHIX apryMEHTIB I
OOTpyHTYBaHHSI OOMEKEHbD.

OpHi€ro 3 BU3HAYAIbHUX CIIPaB y KOHTEKCTI 0OMEKEHb Ha CBOOO Ty BUPAKEHHS
B [HTepHeTi € cnpasa Delfi AS npotu EcTonii [6], sika cTana BaXXJIMBUM KPOKOM Y
BU3HAYCHHI BIAMOBIAAIBHOCTI [HTepHET-TIaTGOpM 3a KOMEHTapl, OIMyOJiKOBaH1
iXHIMUA KOPUCTYBa4aMH.

B naniii cripaBi, koMmaHis-3asBHUK Oyjia BJIACHUKOM OJHOTO 3 HaWOIIBIIUX
HOBUHHUX [HTepHeT-noprtaniB B Ectonii. ¥ 2006 poui micns myOumikamii CTaTTi,
NPUCBAYEHOI MAPOMHIN KOMMaHIi, Ha CalTl 3 SBWJIMCh KOMEHTapi, IO MICTUIIU
o0Opasu 1 Morpo3u Ha aJpecy BJIACHMKA KOMIIaHii. Y pe3ylbTari, 100 3asBHUKA
OyJI0 MOPYIIEHO CYAOBY CIPaBy PO 3aXUCT AIJIOBOT peryTallii, 1 HalllOHAIBHUH Cy [T
3000B’s13aB KOMMaHit0 BUIIaTUTH 320 €BPO 3a 3aBJaHy MIKOJTY.

[Tanata Cymy oIHOTOJIOCHO BU3HAaJA, 110 nopyiieHHs ctarti 10 KonBenrii He
BinOynocs. Btim, cnipaBa Oyna nepegana a0 Bennkoi [1anaTi 3a BUMOTO0 KOMTIaHIi-
3asBHUKA.

VY cBoilt npaktuii €CIIJI Bnepiie po3risigaB MUTAHHS BiANOBIIATBLHOCTI 3a
o0Opa3nuBi KOMEHTapi, OMmy0JIIKOBaHI AHOHIMHUMHU KOPUCTyBayaMy Ha HOBUHHOMY
noptani. Ctarts 10 KoHBeH11ii rapanTye npaBo Ha CBOOOy BUPaXXEHHs MOTJISIIB,
aJie e MpaBo He € aOCOMIOTHUM 1 MOXke OyTH 0OMEKEHE 3 OISy Ha 3aXUCT 1HIINX
mpaB, 30KpeMa IpaBa Ha PermyTaIliio.

Y upomy pazi, Cya mAKpEecIUB BaXJIMBICTh BHU3HAYCHHS «OOOB’SI3KIB Ta
3000B’s13aHb» HOBUHHUX [HTEpHET-MOpTaliB, OCKUIBKHM Taki MiIaTdopmMHu, 110 AIF0Th
B CEKOHOMIYHHMX IIUISIX, IIOBMHHI HECTH BIANOBIJAJIBHICTE 3a 3MICT, SIKHH

nyOJiKyeTbess Ha ixHix caiitax. Cyn BU3HAaB, 110 HOBMHHUN MOpTAal, Ma}oqnm
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MOXJIMBICTh ~ KOHTPOJIOBATH MyOJIIKaIlll0 KOMEHTapiB, MIr mnepeadadynuTu
BIJIOBIAANIBHICTh 32 HE3aKOHHUI KOHTEHT, 110 MyOJIIKY€ETHCSI KOPUCTYBauaMHu.

€CIDI 3a3nHaumB, MO y cOpaBi WIUTOCS MPO KOMEHTapi, 10 MICTHJIA MOBY
HEHABUCTI Ta MOTPO3U HACUJIBLCTBOM, IO € MiJICTABOIO IS OOMEXEHHS CBOOOIU
BUpaxeHHs norisiAiB. Cy1 Harojlocus, 1o IHTepHeT-TuIaTpopMu MOBUHHI BXKUBATU
3aXO0/I1B [ OOPOTHOHM 3 TAKUMH MPOSIBAMH, HABITh SIKIIIO KOMEHTAp1 MyOIIKYIOThCS
aHoHiMHO. CHucTemMa aHOHIMHOCTI B [HTEpHETI He MOBUHHA OyTH MPUKPUTTAM IS
3JIOYMHHUX JisHb. BeO-mmatdopMu moBUHHI OpaTh Ha ceOe BIIMOBIIAIBHICTD 3a
3aro0iraHHs po3MOBCIOPKEHHIO MOBU HEHABUCTI.

Cyn TakoX 3BEpHYB yBary Ha Te, IO KOMIIaHIs-3assBHUK Majla TEXHIUYHY
MO>KJIMBICTh KOHTPOJIFOBATH MyOJiKarmito KOMEHTapiB, ajie HE BXKWJIA JOCTATHIX
3aXO0/IiB JIsl BUJAJICHHS 00pa3IMBUX 1 3arpO3JIMBUX MaTepiaiiB. | xoua aHOHIMHICTh
€ BOXJIUBUM €JIEMEHTOM CB0O0O/M B IHTEpHETI, 11 HE MOKHAa BUKOPHUCTOBYBATH SIK
BUIIPABJIAaHHA JIJIsi OE3KapHOCT1 y BHUIAJKY, KOJIU TUIATQPOPMU MaIOTh MOXKIIUBICTh
edeKTUBHO pearyBaTH Ha HE3aKOHHI1 Iy OJIiKarlii.

€CIUI 3a3HauuB, 1O BIAMNOBIIAIBHICT, KOMIIAHII-3asBHUKA 3a MYOJIKaIliIo
o0pa3nuBUX KOMEHTApIB € MPOMNOPUIAHOI0 1 HE MOopyllye ii mpaBa Ha CBOOOTY
BupaxeHHs. CyjJ BBaxaB, 10 HakIaJeHHs wTpady B po3mipi 320 eBpo €
aJICKBaTHUM 1 HE € HAJAMIPHUM OOMEXEHHSIM CBOOOIM BUPAXKEHHS MOTIISIB [6].

3Hauymioro € Takox crnpaBa Axel Springer AG npotu Himewyunnu [7], B skii
Benuka nanata €CIIJI Bunecna pimenns 12 romocamu npotu 5, mo Himeuunna
MOpYIIMJIa TIPaBO 3asiBHUKA Ha CBOOOJY BHUPaKEHHS MOTJISIIB, ouITpadyBaBIIU
XKypHall 1 3a00pOHUBILIM MOAANBITY MyONIKaLil0 CTaTel Mpo apelT akTopa 3a
30epiraHHsl KokaiHy. AKTOp IOJaB MO30B, CTBEPKYIOUH, IO HOro MpaBO Ha
npuBaTHICTh Oyyo nopymeHe. IlyOmikamii cTocyBanmucs MyOJIYHUX CYJIOBUX
dakTiB, OTpuMaHMX 3 OQIMIMHUX JHKEpes, 1 CTOCYBaIMCS 0OCOOM, BITOMOI
rpomaackkocTi. Cya TakoX MITKPECIUB, 10 XO04a CAHKIlI Oyiu M’SIKUMH, BOHU
Oynu HENmpoOMOPIIHHUMU 1 HEMOTPIOHUMHU B JIEMOKPATUYHOMY CYCIUIBCTBI. 23
BepecHs 2004 poky mig yac pectuanto Oxrodepdect akTop (rnceBaoHiM «Ikc») OyB
3aTpuMaHuil 3a 30epiraHHs KokaiHy. JKypHajicT 3MIr OTpUMAaTh MOAPOOUII
IHUMAEHTY BiJ ToJilii 1 Tpokypopa. AkTop OyB BiIOMUN 3aBIASKH POl
MOJIILIEMCHKOTO CYNEPIHTEHJaHTa Y MOMYJIIpHOMY TeleBi3liHOMY 1moy. PaHiiie BiH
MaB CyJIMMICTh 3a IMIOPT HapkoTukiB. 29 BepecHs 2004 poky razera Bild
oImyOJTiKyBaja CTaTTO, SIKa JOKJIAHO OMKCYBajia apemiT aKTopa, Woro Kap'epy Ta
MOTIepe/THI CyAUMOCTI.

Boanouac iami 3MI Takoxx nmommupuiiv iHGOpMaIiiro Ipo apeliT, MOCHIAI0YHCh
Ha crarTio Bild. 3aTtum akTop nonas nmo3oB npotu Axel Springer AG, MaTepUHCHKO1

kommanii Bild, no I'amOyp3pkoro perionansHoro cyny. €CIII 3aboponun
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nojanbiny MmyOJikalifo CTaTTi, a IMi3HIIe HakjaB ITpad Ha KOMIIaHiO 3a
NOPYILIEHHS IIPaB aKTopa.

11 macromana 2005 poky HarioHaJIBHHM Cya HakiaB mTpad Ha Axel Springer
AG Ta 3000B’s13aB KOMIAHIIO OKPUTH CYJIOBI BUTpATH. Y MIACYMKY, IMyOmiKaIls
NOpYyHUIy€e MpaBa akTopa 1 3aBJa€ HOMY IIKOAM B OuYax TIPOMAJCHKOCTi. byio
HaroJIOIIEHO, IO HABITH SAKIIO (aKT apeTy OYB JOCTOBIPHUM, CYyCHIJILHUN 1HTEpEC
1o 1i€l iHpopMmallii OyB HE3HAYHHUM, a OCOOMCTI MpaBa aKTopa Maju epeBaXKaTH.

AxTop nogasas no30Bu npoTu Axel Springer AG 1 3a 1H11I1 CTaTTI, OMy0JI1KOBaHI
3 MOMIOHUM 3MICTOM, 30CiOHA, 3a cTaTTio Bia 7 ymmas 2005 poky, sKa 4aCTKOBO
nepenucyBaa 313HaHHs akTopa Ha cyi. [licas HU3Ku pillleHb HalllOHAIBHUX CY/IB,
K1 MATBEPAUIN 3a00pOoHy MmyOiKaiii, kommnanis 3sepHyJacs g0 €CITL

VYpsa HimedunHu Bu3HAB BTpy4YaHHS B CBOOOJY BHUpaXKEHHS MOIJISIIB, ajie
OOIpyHTYBaB HOro HEOOXIAHICTIO 3aXUCTy MpHUBATHOTO >XUTTA aktopa. €CILI
MOTOAMBCS 3 MO3UIIEI0 3aIBHUKA, IO MyOJTiKaIlisg HE MOPYITyBalia IPUBATHE KUTTS
aKTOpa, OCKUIbKH BiH OyB BIJIOMOIO 0CO0O0, 1 IHTEpEC CYCIHUIbCTBA JI0 IIHOTO
IHUUAeHTY OyB 3HauHuM. CyJ TakoXX 3a3HAa4yMB, [0 OOMEXEHHS CBOOOAM
BUPAKCHHS MOTJISIIB Y JAHOMY BUTIAJIKY HE OYJI0 POMOPLiHHUM 1 HaaMipHUM [7].

HamionanbHi cyiu He BpaxyBalid JOCTaTHHO BaXJIMBICTh CBOOOY BUPAKECHHS
MOTJISI/IIB 1 MOPYIIUIIU MPABO 3asiBHUKA HA cBOOOY 1H(OpMaIlii, OCKiUIbKY 3a00poHa
nyOJtikalii 0yJjia HeMPOMOPIIHHOIO 1O METH 3aXUCTy IPUBATHOTO XKUTTS akTopa. B
pesyabptati €CIIJI mocranoBuB, mo HimeuunmHa mopymmia mpaBo Ha CBOOOAY
BUPAKCHHS MOTJISA/IIB 3asBHUKA, rapanToBane crarreto 10 Kousentii [4].

Oxkpemo, ciin po3risiHyTy cripaBy Magyar Jett ZRT npotu Yropuwnu [9], gxa
CTOCYBAJIOCSI TIMTaHHS CBOOOAM BHUPaXEHHs NOrJsAiB B IHTepHeTi. Yropcbka
Meniakommnaniss Magyar Jeti ZRT, omepatop HOBUHHOTO TmopTany «444.huy,
OCKap Kuja PIlIeHHS YTOPChKUX CYiB, K1 HaKJIaJid Ha Hei BIAMOBIAAIBHICTH 3a
HaKJICT, TIOB’SI3aHUN 13 TINEPHOCUJTIAaHHSM Ha I1HTEPB’I0 MICIIEBOTO POMCHKOTO
migepa. [HTepB’r0 MicTUIO 3asBy mpo Te, Mo PyTOONbHI (paHATH, SIKI CKaHTyBaJlu
pPacUCTChKI Tracia Ta TIOTPOKYBajdd PpOMCBKHM [ITAM, OyJIud dJIeHAMHU
npaBopaaukaibHoi maptii «Jobbik». €CILJI Bu3HaB, 1110 CyBOpa BiAMOBIAAIBHICTD
MeJl1aKOMIIaHii 3a BMICT, Ha SKUW BOHU HAJIal0Th T1IEPIOCHIAHHS, OPYIIYE MTPaBO
Ha CBOOOIy BUPaXEHHS MOMIISAIIB, TapanToBane crtatTero 10 €KIL [4].

CrnpaBy 0y:10 po3noyaTo micis Toro, sik 5 BepecHst 2013 poxy Ha «444.huy» Oyna
OITyOJTIKOBaHa CTATTA MPO 1HIUCHT 3 (PyTOOTEHUMHU (paHATAMHU, IO TOTPOKYBATH
POMCBHKUM JITSM. Y CTarTi OyJI0O BKa3aHO Ha BiJIe0, Ha SKOMY POMCBHKHUU Jimep
3asBJISAB, 110 BOOJIBAJILHMKH HajekaTh 10 mapTii «Jobbik». Bigrak, momitudyHa
napTis moJjasa Mo30B 3a HAKJIEI, BUMaralou CpocTyBaHHs 1HQopMalii. YTopchbKi
cynu Bupiumim, mo Magyar Jeti Hece CyBOpY BiANOBIAAJIBHICT 3a MOUIUPEHHS
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IIbOI'0 KOHTEHTY, OCKUJIbKHU TIMEPIIOCUIIaHHS Ha 1HTEPB'I0 POMCBHKOTO Jijepa 0yJio
PO3IIIHEHE K PO3MOBCIOKEHHS HENMPaBAKBO1 1HGOpMAITi.

3acTocyBaHHS CYBOPOi BIATOBITAILHOCTI O€3 HAJIEKHOTO OAIAHCY MiXK ITPABOM
Ha CBOOOJYy BHUP@XEHHSA NOTJISIIB Ta MPABOM Ha 3aXHCT pEMyTallii MOpylrye
OCHOBOTIOJIOKHI TIpaBa MeJaiakoMITaHii. BiH MiaAKpecauB, 0 PO3MOBCIOKESHHS
iHopMallii, HaBITHh y BWIJIAJI TilEpIOCHUIaHb, HE IIOBUHHO KapaTucs 0e3
HAJIEKHOTO aHaJli3y KOHKPETHUX OOCTaBHH CIIpaBU Ta MyOIsiyHOTO iHTEepecy. Cyn
BKa3aB, 1110 3aCTOCYBAaHHs CyBOPOi BIANOBIIAJIBHOCTI HE J03BOJIAE 3a0€3MEUUTH
cB00OIy MeJiia Ta CTpUMY€ BUTbHUH MOTIK iH(opmaiii B [HTepHeT!.

Y  pesyaprari Oyno  BH3HAHO, IO YIOPCbKI  CyIud  MOPYIIWIA
crartio 10 €KIIJI, [4] mo rapantye cBoO0ay BUpaKEHHS MOTJISAIB, 1 TOCTAHOBUB,
mo Magyar Jeti He moBuMHHAa OyJa HECTH BIAMOBIAAIBHICT, 3a Hakjern. Cyn
MIJKPECINB, MO0 3aCTOCYBaHHS CTaHIApTy CYBOPOi BIAMOBILAAIBHOCTI [0
MeJliakOMITaHii MaJlo HaIMIPHUN BIUTMB Ha 1i CBOOO Ty BUPa)KEHHS JYMOK 1 CBOOO1Y
npecu [5].

Y cyuyacHoMy 1HM(pPOBOMY CYCHUIBCTBI CBOOOJA BUPaXKEHHS TMOIJISAIB B
[aTepHeTi BUCTynae He nuie (yHIaMEHTAIbHUM €JIEMEHTOM TpaBa JIOANHH, a i
KJIFOUOBUM YMHHUKOM (DYHKLIOHYBaHHS AEMOKPATHYHUX MPOUECIB, (HOpMYyBaHHS
IpOMAJICHKOI AYMKH Ta 3a0e3nedyeHHs myoniunoro koutpodto. €ECIIJI, 3aiiicHo0un
TaymadeHHs ctatti 10 KonBeHIii npo 3axuct mpaB JIOJUHUA 1 OCHOBOMOJIOKHHUX
CcB00OJI, BAPOOUB yCTaJIeHy Ta KOHLENTYaIbHO BXKJIUBY MPAKTHUKY, KA BPAXOBYE
cnenu@iKy OHJIaH-KOMYHIKaIlii Ta HOBITHI BUKJIMKHU ITU(POBOTO CEPEIOBHUIIIA.

CBoOoma BUpaKEHHS MNOMISAIB B [HTEpHETI € BaXIJIMBOKW CKJIAJ0BOIO
JEMOKPAaTUYHOIO  CYCHUIbCTBA, fKa 3a0e3leuye MOXJIIMBICTH  BIJIKPUTOTO
O0OroBOpEHHS MUTaHb CyCHIIBHOTO IHTEPECY, 3AIMCHEHHS KOHTPOJIIO 32 BJIAJ0I0 Ta
peasnizallii IHImMX mpas i cBo0oa. Pa3zoM 3 TuM, IUPpoBE cEpe1OBUILE CTBOPIOE HOBI
BUKJIMKH, 30KpeMa IOB’s3aHl 3 MOIIMPEHHSIM MOBHU BOpOKHEUl, jae3iHdopmarii,
BTPYYaHHSIM y TIPUBATHE KUTTS, IO 3YMOBJIIOE€ HEOOXITHICTh YITKOTO BU3HAYCHHS
MEX TaKoi CBOOOIH.

€CIII y cBoOili mpakTULl BUPOOMB MIAXOAM, SIKI MalOTh KOHLENTyalbHE
3HAYEHHS JJIs TIPaBOBOTO BPETYJIIOBAHHS CBOOOAM BHPAXKECHHS B HHPPOBOMY
npoctopi. 3o0kpema, Cya po3poOHB KpuUTepli JOMYCTUMOCTI OOMEXKEHHS Ii€l
CBOOO/IM, BPaXOBYIOUM MPUHIIMITU 3aKOHHOCTI, JITITUMHOI METH 1 HEOOXITHOCTI y
neMokpaTtuaHoMy cycminbeTBl. Oxpemy yBary €CIII mpuminse poni 3aco6iB
MacoBoi 1H¢opMalii Ta OHJAWH-TIATGOPM SK TMOCEPEIHUKIB Yy TOMHUPEHH]
1H(DOopMaIrii, a TaKOK MTUTAHHSM BIJIITOBIATHHOCTI 32 BMICT KOMEHTapiB TPETIX 0C10
a00 MOCHJIaHHS Ha KOHTEHT 3 1HIIUX JHKEPel.

CynIl mOoCIiIOBHO MiIKPECIIIOE, 0 CBOOOAa BUPAKEHHSI — HE € a0COJIFOTHOIO 1
MOBUHHA TOEJIHYBATHUCS 3 BIJAMOBIIAIBHICTIO, 30KpeMa, KOJU HIEThCS MPO MOBy
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BOPOKHEU1, HAKJIET, TOPYLIEHHs [IPaBa Ha I0Bary 0 PUBAaTHOT'O )KUTTS YU 3arpo3y
nyOaiuHOMY TOPAAKY. Y CBOIX pIIIEHHSAX (POPMY€ThCS THYUKUH MiAXiA, IO
BpPaxoBy€ SIK 3HAYEHHS BIAKPHUTOTO IOCTYIy 10 iH(opmalii, Tak 1 HEOOXITHICTb
3aXUIIATH CYCHUIBCTBO BiJl MOTEHLIMHUX 3J0BXHBaHb CBOOOJOIO B HH(YPOBOMY
CEpEIOBHIIII.

VY KOHTEKCTI YKpaiHChKOTO MPaBOMOPSAKY aKTyaJlbHUM € 3aBIaHHs ajanTarili
HAI[IOHAJILHOTO 3akoHojaBcTBa 10 cra”naptiB €CIIJI 3 meroro ¢dopmyBaHHS
y3rOJUKEHOI Ta €(EKTUBHOI MOJEII 3aXUCTY CBOOOAM BHPAXEHHS B LUPPOBOMY
cepenoBuill. Taka Mojenb Mae nepeadadaTd 3ampoOBaPKEHHS YITKUX KPUTEPIiB
JOMyCTUMHUX OOMEKEHb, BCTAHOBJICHHS NPO30PHX TMpoueayp OJIOKyBaHHS
KOHTEHTY, TapaHTyBaHHs JOCTYIYy A0 €(peKTUBHUX 3aC00IB MMPABOBOTO 3aXHUCTY, a
TaKoX BpaxyBaHHS NpakTUKU Cyay MpU NPUNHATTI PilIEHb HA HALlOHAJILHOMY
PIBHI.

[Tomanpmmii po3BUTOK YKpPaiHCHKOI'O 3aKOHOJABCTBA B JaHiM cepl MOBUHEH
IPYHTYBAaTHUCS Ha MPUHIUIAX IPaBOBOI BU3HAYEHOCTI, MPOMOPLIMHOCTI Ta IOBaru
10 (yHAaMeHTalnbHUX NpaB. Takok HEOOXIIHUM € (OpMyBaHHS MPAKTUKU
IpaBO3aCTOCYBaHHs, sika O BIANOBIJaja KOHBEHIIIMHUM CTaHAapTaMm 1 Clpusia
3MII[HEHHIO JOBIPY IPOMAJISH JI0 MPABOBOi cucTeMHU. Takuid Mixid T03BOJUTH HE
Jauiie 3a0e3MeuuTd HaJIeKHMM OallaHC MK IpaBaMd OCOOM Ta IHTEpecaMu
CYCH1JIbCTBA, aji¢ ¥ MOCWIMTH MO3HUII1 YKpaiHU SIK JAepKaBH, 10 MOIUISIE IIHHOCTI
€BPOIEUCHKOT MPABOBOI CIIJILHOTH.

BoaHouyac mpocTexyeTbcs TEHAEHLIS OO0 BHU3HAHHS OCOOJIMBOrO 3HAYEHHS
[HTEpHETY SIK IHCTPYMEHTY Ui 3[1MCHEHHS MOJIITUYHOI y4acTi, )KYpPHATICTChKUX
pO3CiilyBaHbh Ta MyOJIYHOTO KOHTPOJIO HaJ Blagoro. TakuM 4UHOM, CBOOOJA
BUPAXEHHS B OHJIAWH-TIPOCTOP1 PO3IIIAIAETHCS HE JIMILE SIK MPaBO 1HAMBIAA, a 1 SIK
IHCTUTYLIiTHA rapaHTis (YHKIIOHYBAaHHS JEMOKPATUYHUX MPOIIECIB.

[TincymoByr0UM, MO’KHa CTBEPXKYBaTH, 110 MPaKTHKa €BPONENCHKOro Cyay 3
IpaB JIIOJAWHY B J1aHii cepi JeMOHCTPYE MparHeHHs 3a0€3MeUnTH PIBHOBATY MIXK
3a0€3MeUYeHHsIM CBOOOIM BUPAXEHHS MOIJISIIB B [HTEpHETI Ta OXOPOHOKO I1HIIUX
OCHOBOTIOJIOXKHUX TIpaB 1 cBoOoA. Takuii miaxin cOopusie  3MIIHEHHIO
IPaBOBOI BUBHAUEHOCTI, (OPMYBAHHIO €JUHUX €EBPOMEUCHKUX CTaHAAPTIB 1
M1JIBUIIICHHIO PIBHS 3aXUCTY 0COOM B yMOBax IU(PoOBOi J0OHU.
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/ Kacsanenko li1ona IBaniBHa,
& 3000y8auKu neputoeo (baxkaiaspcvkoeo) pieHs suujoi oceimu
Dakynvmemy npaga ma MidcHapoOHux gionocun Kuiscbkoeo cmoauunozo
yHigepcumemy imeni bopuca I pinuenxa

KOHCTUTYIIMHE BUSHAHHS BTPATH TEPUTOPIH K 3ATPO3A
JEPXKABHOCTI TA ITIPABAM JIFOJIMHU B YKPAITHI
Pociticbko-ykpaiHcbka BiliHa B)K€ TPUBAIHMM Yac MEPETBOPIOETHCS HA 3arpo3y,

10 BUXOJUTH JAJIEKO 32 MEXI1 JIOKaJTbHOr0 30pOMHOro KOH(IIKTY II0A0 CIHIPHUX
TEPUTOPIi, IK MPUIHATO 1 BU3HAYATH Ha CBITOBIN apeHi, a MePEeXOAUTh y TUIOUIHHY
byHAaMEHTAIBHOTO BUKJIUKY JJIs1 CAMO1 YKPaTHCHKOI JEP>KaBHOCTI.

B iHdopmariiinoMy 1oJi  pO3ropTaroThCs JAUCKYCIT IIOJA0 MOKIHUBOCTI
KOHCTUTYIIIHHOTO 3aKpIIJICHHSI BTpaTH YaCTUHU TEpUTOPi YkpaiHu B OOMIH Ha
TPUBAIMNA MHUpP UM HaBITh JMILIE THUMYacOBE MPUIMHEHHS BO€HHMX 1. Taxi
IHILIATUBH HE JIMILE CyINepedarb 3acaJHUYUM I[OJIOKEHHSM YKpaiHChKOI
KoHcTuTyiii Ta Mi>KHapOJHOTO TpaBa, a ¥ HECYTh B €001 1€ OUIBIIY 3arposy
3araJibHO1 TMCKpPEAMTALlll Ta BU3HAHHS TaKUM, 1110 HE 3[JaTHHUI 1ICHYBaTH, TPABOBOTO
MEXaHI13My 3aXUCTy TEPUTOPIAIBHOI HITICHOCTI JIepKaBH.

3rinno 3 KonBeniieto MonteBineo 1933 poky Bu3HAU€HAa TEPUTOPIS €
OCHOBHUM KpUTEPIEM AEPKABHOCTI MOPSA 3 MOCTIMHUM HACEICHHSIM, YPSAIAOM Ta
3JATHICTIO JI0 BCTYIY Y BIJHOCHHHM 3 IHIIMMHU JaepkaBamu [1, ¢. 3]. 3rigHo 3 mum
N1X00M, BTpaTa a00 3amepedyeHHs] TEPUTOpli, 10 Ma€ BU3HAYEHI MI>KHAPOJHO-
IpaBOB1 KOPJAOHU, CTABUTH I1Jl CyMHIB caM (DakT ICHyBaHHS JIEp>KaBU y MPABOBOMY
CEHCI.

AHaJizyroun pociiiceKy arpecito y cBoiii mpari, Tomac IpanT ciymmHo
HAroJIoNIyBaB, IO CYBEPEHITET 1 TEpUTOpis TICHO B3aeMOIOB's3aHl. Bin
M1JKPECITIOE, 110 HaBITh Y Cy4aCHOMY MIKHAPOHOMY IpaBi, IKE BpaXOBY€ OCHOBHI
I[IHHOCTI JIFOJICHKOT T1JIHOCTI, CYBEpEHITET HE MOKHA BIIOKPEMUTH Bij (Pi3UYHOTO
KOHTPOJIO HAaJl TEPUTOpi€r0. ITHOpYBaHHS LBOTO 3B'SI3KY MK CYBEPEHITETOM 1
TEPUTOPIEI0 O3HAYa€ HEXTYBAaHHS OCHOBHUMH TPUHIUIAMH MIDKHAPOIHUX
BIJTHOCHH 1 TipaBa [2, c. 2-3].

BuzHauanbHUM € Te, 1110 came pociiickka (penepalis rpy0oo Nopyuinia npuHIUI
TEPUTOPIATBHOI IIUIICHOCTI JIEpXKaB Ta TMPUHIUIN HEMOPYITHOCTI Jep>KaBHHUX
Kop/oHiB, 3akpimieHi y Cratyti OOH (ct. 2) [3]. Li mpuHIMIHN HECYTh y c0o0i He
JIUIIIE TIOJIITUKO-TIPABOBE 3HAYCHHS, aJie 1 KOHIENTYaJIbHO B1IOOpaXKalOTh yCTpIn
M1XHApPOJIHOTO MPABOMOPSAKY, Y SKOMY TEPUTOPIS pO3IIIIAETHCS K IPOCTOPOBUI
BUSIB CYBEpEHITETY JepKaBu. TepuTopis BHU3HA4Ya€ MEXI Ml HOPUCIUKIII,

3abe3rneuye (QyHKIIOHYBaHHS IMyOJi4HOT BJagud Ta 3aXUCT MpaB TPOMAISH.
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BusHaHHs 4 JOMyIIEHHS ii 3MIHM LIUISXOM CHJIM 200 MIAHTaXy BeJe 10 TTOBHOTO
JTEMOHTaXXy MI>KHAPOTHO-TIPABOBOTO MEXaHI3My O€3MeKH.

TyTr 1 TOposBIAETHCA KPUTHYHE Y IbOMY NHUTaHHI TOPYIIEHHS MPUHITUITY
3a00pOHU 3acTOCyBaHHA cuiu abo 3arpo3u cuioro (cT. 2(4) Cratyty OOH), sikuii €
IMIIEpaTUBHOIO HOPMOIO MIXHapoJHOTro mpara (jus cogens). [lounnarouu 3 2014
pOoKy, pd 3aiiicHIOE 30pOiiHy arpecito MpoTH YKpaiHu, 110 BU3HAHO Y YMCICHHHUX
MDKHApOJIHUX JTOKYMEHTax, BKItouatoun pesonoli ['enacambnei OOH (30kpema,
pesomonisgix Ne 68/262 (2014), Ne 73/194 (2018), Ne 77/229 (2022)), a Takox
BHCHOBKH MIKHApOIHOTO KpUMiHAIBHOTO cyay Ta Pamu €Bpornmn.

P¢ Buctymae arpecopom, sKuil mparHe CHJIOI 3MIHHUTH MI>KHApOJHO BU3HAHI
KOPJIOHH 1 Oy/b-siKa cripo0a BUPILIUTH 1€ MUTAHHS MOCTYIKOIO TEPUTOPISIMU CTaHE
HeOe3MeyHuM MpetieieHToM. Taki Jiii He JIMIle He TapaHTyIoTh MUP, a i CTBOPIOIOTh
HAJ3BUYAaiHO HeOe3Me4Hy NpPaKTUKy Oe3KapHOCTi, fKa IMiJ[puBae TiI00aIbHy
Oe3IeKy Ta CTaOlIbHICTD.

Jlo TOoro X MOIIIBLHO IpoaHaji3yBaTH, YW B3arajl HUHIIIHE TOJITHYHE Ta
BIMICbKOBE KEpIBHHUIITBO MAa€ IPABOBY MOXJIMBICTh MNPUWMATH PIMIEHHS 100
KOHCTUTYI[IMHUX YHM KOHCTUTYLIMHO 3HAYUMHUX 3aKpIIUIEHb 3MIH TEPUTOPIT
VYkpainu. [cTOpu4HO TepUTOpis Aepx aBU AIMCHO po3risaganacs sk o0 €KT mpasa
BJIACHOCTI MOHapxa abo JHUHACTII, 110 AO3BOJISJIO 3IMCHIOBATH il OOMIiH, TIPOIaXK
abo mocTynky sk ocobucroro maitHa. Taka mpakTuka e Oysia TUIOBOIO 10 XX
CTOJITTI 1 KOPIHUTHCS B KOHUEIMIII MaTpUMOHIANBHOI JepkaBu. SIckpaBuM
MPUKIIAJ0M Takoro miaxony € Yroaa mix Benukoro bpuraniero Ta @panniero 1890
POKY, BIJIIIOBIIHO 10 SIKOi BU3HAdaincsa cepu BIUIMBY ABOX JAepxaB y Adpwuii.
BoHa 3akpimoBana nepenayy MEeBHUX TEPUTOPIM MIK HUMH JUIsl BPEryJIOBaHHS
KOJIOHIAJIbBHUX TPETEH31i Ta BCTAHOBJIEHHS YITKUX KOPIOHIB — IUIKOM Yy AYyCl
MOJIITUHYHOTO 0apTepy MIXK KOJIOHIAJIbHUMU IMIIEPIsIMU. Y CYy4aCHOMY CBITI OJI1I0HA
JIOT1Ka € HeTIPUHHATHOIO.

3 MOMMPEHHSIM 1€l TeMOKPAaTUYHOTO TpaBIiHHS, (POPMYBaHHSM HaIliil Ta
3aKPITUICHHSIM TPUHIIMITY HApPOJIHOTO CyBepeHiTeTy (ocobmmBo micis [lepmioi Ta
Hpyroi cBITOBUX BO€H) BiaOynacs paaukaibHa TpaHchopmalliss po3yMiHHSA
TEPUTOPIi: BOHA OLIbIIE HE € «BJIACHICTIO» MPABUTENS YU IPEIMETOM MOJTITHYHOTO
TOPTY, a PO3MIISIAETHCS K CIiIbHE HagOaHHsa Hapoy [4, ¢. 13]. YV niboMy KOHTEKCTI
OyIp-siki cOpoOM MOJITUYHOTO «OOMIHY» TEpPUTOpId, HaBITh y Mexax
JTUTITIOMATUYHUX JTOMOBJICHOCTEH UM MHUPHHUX TEPErOBOPIB, 0€3 ypaxyBaHHS BOJI
IpPOMaJIsiH, IPUPIBHIOIOTHCS J10 3alePEUCHHS IEMOKPATUYHOTO CYBEPEHITETY.

[TomiTr4aHI TPOMO3UIIIT MO0 «IIOCTYMOK» YKPaiHChKOI TepUTOpii B OOMIH Ha
MUD, SIK1 1HO/1 3’ ABJIIOTHCS B MI)KHAPOJIHOMY IIPOCTOPI, Y LIbOMY CEHC1 BUKJIUKAIOTh

HeOe3MeyH1 ICTOpUYHI Mapaselii 3 MIOHXeHChbKOI0 yrojoto 1938 poky, Koy BeJuKi

ACpKaBy, HCXTYIOUM IIPpaBOM HaApOAy YexocjoBayuMHU Ha CaMOBI/ISHa‘{eHHH,
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BIIJIAJIM YaCTUHY 11 TEPUTOPIl arpecopy B iM’s mpUMapHOro MUpy. Takui miaxis
CYIIEpPEeUnTh SIK MPUHIMIIAM CYy4YaCHOTO MIKHApPOJHOTO MpaBa, Tak 1 KoHcturymii
Ykpainu.

VY 1eMOKpaTUYHOMY MPaBOMOPSAIKY €AUHUM JTOMYCTUMHUM MEXaHI3MOM 3MiHHU
TEPUTOPIi JIep>KaBU € BCEHAPOJIHE BOJIECBUSABIICHHS, 31HCHEHE Yepe3 pedepeHaym
a00 mrebicuuT — 1 B 3arajbHOHAIIOHAJTBHOMY MacmTabi, 1 B KOHTEKCTI
JOTPUMAaHHS MpPaB THX TPOMAJISH, AKI O€3MOCEepeHbO MPOKUBAIOTh HA CIIPHUX
TepuTOpIsX [5, c. 44].

Konctutyuisa Ykpainu (cT. 2 Ta cT. 73) 4iTKO 3aKpIILIIOE, 10 TEPUTOPIis YKpaiHU
€ I[UTICHOIO Ta HEIOTOPKAHHOIO, a MUTAHHS 1010 3MIHHM 11 M€K MO>KE BUPIIIYBATHCh
BUKJIIOYHO Ha BCEYKpaiHChKOMY pedepenaymi [6].

[Ipu 11bOMy MIKHApOJIHE IIPaBO BUMAarae JOTPUMaHHS HE Julie (popMaIbHOTO
BOJICBUSIBIICHHSA, a 1 HOro 3MICTOBHOI $IKOCTi: BOHO Ma€ OYTH BLUIBHUM,
HEYTEePEKEHUM 1 3/11IMCHIOBATUCH Y MPABOBOMY T0JIi. 3a YMOB 30pOiHOT OKymaIiii,
HAsIBHOCTI PEIMPECUBHOTO pPEXUMY Ta CHCTEeMHOi jae3iHdopmalii Oyab-ske
«BOJICBUSIBIICHHS KUTEIIB TAKUX TEPUTOPIN BTpayae JETrITUMHICTb.

Came 1l yMOBHM 1 HIBENIOIOTH TaK 3BaHl «pedepeHayMHu», OpraHi3OBaHi
pPOCIMChKOIO (hefepalliel0 Ha TUMYAacOBO OKYNOBAHMX TEPUTOPISX YKpaiHu —
30kpema y 2014 pori B Kpumy ta 'y 2022 porri Ha yactuHax JloHenbkoi, JIyraHchKoi,
XepcoHchKoi i 3anopi3pkoi o0nactei. BoHU € 10puInYHO HIKUEMHUMHU SIK 3 TOUKU
30py HalLllOHAJIBHOTO, TaK 1 MIXKHApOJHOTO IpaBa. BoHM mpoBOAMINCS B yMOBax
BOEHHOI OKymaili, 0e3 JOTpUMaHHA MIXKHAPOJHUX CTaHJIAPTIB BUIBHOTO Ta
JIEMOKPATUYHOTO BOJICBUSIBJICHHS, IMiJ KOHTpoJieM 30poitHux (opMyBaHb Ta 0e3
ydacTi HE3aJIe)KHMX MDKHApOAHHMX croctepiradiB [7, c. 543-549]. Taki mii
cynepeyath cTarTi | MKHApOJHOTO MaKTy MPO TPOMAISHCHKI 1 OJITUYHI MpaBa,
sIKa TapaHTy€ HapoJiaM MPaBO HAa CAMOBU3HAYCHHS, 1110 HE MOXKE 3/[IHCHIOBATHCS TTi]T
THCKOM 30BHIIIHBOI CHJIIM 4Yd B yMOBax 30poiHoi mpucytHocTi [8].
[IceBnopedepenaymn He JMIIE IMITYIOTh peajibHE BOJICBUSIBJICHHS, a ¢
BUKOPHCTOBYIOTHCS SIK THCTPYMEHT Y3aKOHEHHSI arpecii mij] IPUKPUTTSIM PUTOPUKHU
«3aXHUCTy MpaB MICIIEBOTO HACETICHHSD.

[Tonpu ¢opmasibHe HEBU3HAHHS PE3YyJIbTATIB TaKUX T'OJOCYBaHb, MIKHApOIHA
CHOUIBHOTA YacTO JEMOHCTPYE€ NOONaXJIMBICTh Yy NPAKTUYHOMY BHUMIpI.
JlexnapaTuUBHI 3aCy/PKEHHSI PIIKO CYNPOBOIKYIOTHCS JI€BUMH CaHKI[IHHUMU
MexaHi3MaMu a00 TOJIITUKO-TIPABOBUMH KPOKaMH, sIKi O YHEMOXXJIMBIIOBAIU
JICTITUMAIIIIO HACIIIJIKIB arpecii.

Hopmu mixkHapomHoro mpaBa (GOpPMYIOTBCS B TIPOIECT PO3BUTKY CBITOBHX
MPaBOBIJHOCHH 1 y BHUMAAKY POCIHCHKO-YKpPaiHCHKOI BIMHHM CIiJ] BpaxOBYBaTH

30BCIM HOBI peanii. KpiM BuUKOpHCTaHHS 30pOHHOI cliiH, pd aKTUBHO 3aCTOCOBYE
riOpuHi METOAM BENEHHsS BIMHM — 30Kpema iHopMmalliiiHi omneparii, MaCOBym
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ne3indopmariiro, dhanbcudikailito iICTOpUYHUX (HAKTIB Ta Mponaraxay. Y moeaHaHH1
3 mceaopedepeHayMaMu 1i MEeToAu (OPMYIOTh BUKPUBIEHY pEalbHICTb, sKa
HaB’SI3YETHCS SIK BHYTPIILIHIM, Tak 1 MbKHapoH1i aynuTopii. Taka iHdopmariiiina
arpeciss Ma€e Ha MeETl JIETITUMI3yBaTH OKYIallil0, CTBOPUTU 1IIO31I0 HAPOJIHOI
NIATPUMKKA Ta PO3MHUTH YABICHHS TMpPO peajbHl JDKepelda CYBEpPEHITETY.
MaHinynaTiBHa PHUTOpPUKA IMOJITUYHOTO KEpIBHHUIITBA pd, II0 ameioe 10
«ICTOPUYHOI CHpPaBEJIMBOCTI» ab0 «3aXHCTy POCIHCHKOMOBHOTO HACEIEHHS»,
npsiMO cynepeduThb cTaTTi 20 MixkHApOIHOTO MaKTy PO TPOMAISHCHKI 1 MO THYHI
npaBa, ska 3a00pOHs€ TMporaraHay BIHHU Ta HaIlOHAIBLHOI BOpoXkHedi [8].
[HdopmariiitHa BiliHa HE JMIE TOCIITIOE edeKT 30pOoHHOT OKymarlii, a i miagpuBae
JIEMOKpAaTUYHI IHCTUTYTH 5K B YKpAiHi, Tak 1 B IHIIUX KpaiHax.

OTtxe, He3aKOHHI pedpepeHrymMu Ta iH(opMalliiiHa BiifHa K CKJIa/I0B1 TOpUIHOT
arpecii pd cTaHOBIATH TPyO€ MOPYIICHHS] HOPM MIXKHAPOJAHOTO MyOJIIYHOrO MpaBa
Ta (yHIaMEHTAILHUX MpaB 1 CBOOOJ JIOJUHU, TapaHTOBAHMX MIXKHAPOIHUMHU
noroBopaMu. BoHN HE MOXKYTh BBOXXATHCS JIETITUMHUM MPOSIBOM BOJI1 HACEICHHS 1
NoTpeOyIOTh YITKOI MPAaBOBOI KBadidiKalii i pinryyoi peakiii 3 00Ky MI>KHapOIHOT
CIUJIBHOTH.

VY 11bOMy KOHTEKCT1 CJiJ] HaroJOCHTH, IO HAaBITh TIMNOTETHYHA MOXJIUBICThH
IPOBEJCHHS BCEYKpaiHCbKOro pedepeHaIyMy HI0J0 MaiOyTHBOIO CTaTycy
TUMYacOBO OKYIIOBaHMX TEPUTOPIH € IOPUAUYHO HecrnpomokHowo. I[lo-mepiue,
BHACJIIJIOK MacIITa0HOTO IEepPEeMIIeHHsI HaceJIeHHS 3 30H OOWOBMX M1 3HayHA
YacTUHA TpOMaIsH YKpaiHM, sIKI MaloTh Oe3nocepelHii CTOCYHOK 10 ILHX
TEPUTOPIH, (PI3UYHO HE 3MOXKE B3ATH y4acThb y TOJOCYBaHHI, 11O CyNEPEYUTh
NPUHIMIY 3arajibHOro 1 piBHOro BUOOpYoro mpama. Ilo-mpyre, Ha TUMYacoBO
OKYTMOBaHUX TEPUTOPISIX BIICYTHE CEPEIOBUIIE, BIIbHE B1Jl POCIMCHKOI MponaraHan
Ta THUCKY, 10 YHEMOXXIIUBITIOE€ (POPMYBaHHS HE3aJeKHOT rpoMaachkoi AymkH. Ilo-
TpeTe, 3a HHUHINIHIX YMOB pociiicbka (eneparlis He JOMyCTUTh JOMYCKy Ha
TEPUTOPII0 HE3AIECKHUX MIKHAPOIHUX CIIOCTEPIrayiB, M0 € HEOOX1THOI YMOBOIO
JUISL  JIETITAMHOCTI ~ OyJb-sikoro  pedepeHayMy 3TiIHO 3  MDKHApPOJIHUMU
crangaprami. | mo-dueTrBepTe, BiAMOBIAHO A0 3aKOHOAABCTBA Y KpaiHU, POBEACHHS
pedepeHayMy B yMOBaX BOEHHOTO CTaHy € IOPUIUYHO 3a00pOoHEHHM. bynb-ska
crpoba mpuMycHuTH YKpaiHy 0 0ro mMpoBeACHHS O3HaYaTUME (haKTHYHE BUSHAHHS
MDKHAPOJHOIO CIUIBHOTOK —arpecii  SK JIOMyCTUMOTO 3aco0y JOCSITHEHHS
MOJIITUYHUX IIUICH.

Takoxx 3HauMMUM € YCBIAOMJICHHS HACHiJKIB KOHCTUTYIIITHOIO YU
KOHCTUTYIIIHHO 3HAYMMOTO BU3HAHHS MEPEXOAYy YAaCTUHU TepuTopii YKpaiHu Ha
KOPHUCTh pd, ake OKyMallisi YaCTUHH TEPUTOPId YKpaiHU BKE CYNPOBOJIKYETHCS

MacmTaOHUMHU Ta CHCTEMHHMH IMOPYIICHHSIMH TMpaB JOIUHU. JKUTEn THMYacoBO
okynoBanux tepuropii (TOT) mno36aBneHi 06a30BUX CBOOOS — 0130601114m
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nepecyBaHHs, CBOOO M BUPAKEHHS MOTJISAIB, IpaBa Ha OTPUMAaHHS OCBITH P1AHOIO
MOBOIO, IpaBa BJIACHOCTI Ta CBOOOAM acouialid. YTHUCKH YKpaiHChKOI MOBH,
3a00pOoHAa YKPaiHCBKUX IIKUI, TEpeciiyBaHHSI aKTHUBICTIB, KYPHAIICTIB 1
IPEICTAaBHUKIB PETITIMHUX TpoMas € popMaMu THCKY, K1 MOPYIIYIOTh Mi>KHAPOIHO
BU3HAHI CTaHJIAPTH IpaB JIIOIMHU, 3aKPIIJIEHI, 30KpeMa, y €BpornenchbKiii KOHBEHIT
3 MpaB JIIOAUHU Ta MDKHApOIHOMY MaKTi MPO TPOMAJITHCHKI 1 TOJIITUYHI MpaBa.

Pociiickka denepariiss sk okymariiHa aep)kaBa Hece MDKHApPOIHO-TIPaABOBY
BIJIMOBIJIAJIGHICT, 32 TOPYUIEHHS NpaB JIIOJIMHU HA OKYINOBAaHUX TEPUTOPISAX
BinmoBimHo 1m0 HopM IV Taa3pkoi komBenmii 1907 pokxy ta IV JKeneBcwhkoi
koHBeHIiI 1949 poky. Ii nii mignAraroTe OLIHII y MIKHAPOAHHMX CyJIOBHUX
IHCTUTYIISX, TakuxX sK Mixknapoguuii cyn OOH, €Bpomelickkuii cyn 3 mpas
JIOJIMHY, a TaKoK MiKHapOAHUN KPUMIHAIBHUN CyJ Y KOHTEKCTI pO3CIiyBaHHS
BOEHHUX 3JIOYMHIB Ta 3JI0UYHUHIB MPOTH JIFOASHOCTI.

Oco0nuBy yBary ciiJi NPUAUIMTH MUTAHHIO BHYTPIIIHBO MEPEMIIIEHUX OCIO
(BIIO), kinpKicTh SKMX 3 MOYATKy arpecii pd BUMIpIO€TbCS MimbiHoHamMu. Taki
0Cco0M MaroTh TapaHTOBaHI MpaBa Ha 3aXUCT, COLIAJIbHY JIONIOMOrY, 3a0€31eUYEeHHS
JKUTJIOM Ta 1HTErpaIlilfo B HOBI I'pOMaJM BIANOBIAHO 10 3akoHy Ykpainu «lIpo
3a0e3nedyeHHs] npaB 1 cBOOOJA BHYTPIIIHBO MEPEMINIEHUX O0cCi0», a TaKoxX
MDKHApOJHUX cTaHfaapTiB, Takux sk KepiBai npunmunu OOH 3 mnurasb
BHYTPILIHBOTO MEPEMILICHHS BCepelnHl Kpainu. Bech 000B’ 130K 3a rapaHTyBaHHS
JNOTPUMAaHHS LIMX HOPM 3apa3 MOKJIaJACHUN Ha YKpaiHy.

OTxe cepiio3H0I0 TTPOOJIEMOI0 € CTAaHOBHIIE 0Ci0, SKi 3MYIICH] 3aUIIaTUCS, a
y Bunaaky BuzHaHHd TOT wactuHoro pd, 3anumarbcs aOCOMOTHO Mij
IOPUCIIMKIIIEI0 JIepKaBU-arpecopa. BoHM Bxe NIAAAlOThCS THUCKY 3 OOKYy
OKyMNaliiiHuX aJMIHICTpallii, 3a3HAIOTh ACUMUIALINHOI MOJITUKH, MPUMYCOBOL
nacnopTusalii, 3allydeHHs 10 CiIyxOu B 30poiiHux cuiax pd. Taka nomiThka €
OpSIMUM TIOPYIICHHSIM HOPM MIDKHApOJAHOTO TYMaHITapHOTO IIpaBa, a came
JKeHeBchKO1 KOHBEHITIT IMPO 3aXUCT MUBIILHOIO HACEICHHS 1111 yac BiHH (1949).

Sxmo K 3a MEBHUM TMOJITUYHUM CIEHapieM BiaOyaeThcs (pakTUyHE
3akpituieHHss Btpatd TOT, VYkpaiHa oCTaTOYHO BTPaTUTh IOPUCAUKIIIO HaL
HACEJICHHSM, IO TaM TMpOXKWBaE. MINBHOHH YKpailHCHKUX TPOMaasH OyayTh
MOBHICTIO 1M030aBJIeH1 3aXUCTY 3 OOKY CBOET JiepKaBU — SIK Y HAI[IOHAJIBHOMY, TaK
1 B MDKHapOJIHOMY BHUMIpax. YKpaiHa Ouibllle HE 3MOXKE 1HII[IIOBAaTH CIPaBH [0
MDKHApOJIHUX CYJOBHX 1HCTAHIINA B iX 1MEHI, CTBOPIOBATH MEXaHI3MH 3aXUCTy
ixHIX mpaB abo 3abe3nedyBaTd AOCTYN 10 HallOHAJIBHOI MPaBOBOI CHCTEMHU.
@dakTHYHO 1€ O3HAUYaTUME Y3aKOHEHHS CHCTEMHUX IOPYUIeHb IpaB JIIOJUHHU,
BKJIIOYAIOYM HE3aKOHHY MOOUTI3aliio, NpUMYCOBY NacHoOpTU3aIlil0, MOBHY

JUCKPUMIHALIIO Ta TOJITUYHI TepeciiyBaHHd, Akl Bxke ¢ikcytorbea Ha TOT.
Takuii cieHapiii cynepeunTh NPUHIUITY BIANOBIAAIBHOCTI JEPKAB 32 3aXUCT CBo'l'x
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rpoMajsiH. MoBuYazHe NpUUHATTS cPopMye MO3UIIII0, 32 SKOi MPABOBUM CTATyC
JIOAMHA MOKE€ OYTHM CKacOBaHHM pa3oM 31 3MIHOIO KOPOHIB, IIO CYIEPEUYUTh
caMoOMy 3MICTy MI>KHAPOIHOTO MTPABO3aXUCHOTO PEXKUMY.

BpaxoByioun BuIllle BHKIAJeHE, BU3HAHHA BTPATH THUMYAcCOBO OKYIOBaHHX
TepUTOpid YKpaiHu Ha KOPHUCTh JIepKaBU-arpecopa — I aKT caMmo3arepeyeHHs
caMoi yKpaiHChKOi JeprkaBu. JlepkaBa, sika BIIMOBIISE€THCS BiJI YaCTHUHH CBOET
TEpUTOpIi Ta BiJ 3aXUCTy HACEJIEHHA, SIKE Ha HIMl MpOoXKHUBae, mepectae OyTU
MOBHOIIIHHUM Cy0’€KTOM MIXKHApOJHOIO MpaBa, MEPETBOPIOETHCS HA CUMBOJIIYHY
OJUHUINIO 0e3 3MICTy. Y IbOMY BHUIIAJKy BTPAua€ThCS HE JIUIE KOHTPOJIb Ha
3eMJIsIMH, a ¥ cama (PyHKIIOHAJIbHA CIPOMOXKHICTH JEpKaBH SIK TapaHTa IpaB 1
cBO0O/1, HOCISI CYBEPEHITETY Ta yYaCHUKA ITI00ATLHOTO MPABOTOPSIIKY.

Boanouac peainii cydacHOi BIMHM BUMAararOTh THYYKHX pIllIeHb, aje BOHU HE
MO’KYTh 3allepeuyBaTH caMy OCHOBY HAI[lOHAJIBHOTO OyTTs. 30epexeHHs KOPIOHIB
1991 poky — 11 He JMIlle TOJITUYHA Mpisl, 1€ €IMHUN BaplaHT JAEPHKABHOCTI
VYkpainu. Came BIJHOBJIEHHS (PaKTUYHOTO KOHTPOJIIO HaJ YCIEI TEPUTOPIEI0 Ma€e
CTaTH JOBTOTPUBAJIOI 1 O€3aJbTEePHATUBHOIO METOI0 JEPXKAaBHOI TMOJITHKH,
€JIEMEHTOM HalllOHAJIBHOTO KOJY Ta OPIEHTUPOM /I BCIX CTPATErIYHHUX PIIIEHb Y
ctepi Oe3neku, nmpasa Ta JUIIIOMATII.
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/ Iepkyn Qs OaexcanapiBua,
p‘ : .
3000y8auKu neputoeo (baxkaiaspcvkoeo) pieHs suujoi oceimu
Dakynvmemy npasa ma MidcHapooHux gionocun Kuiscbkoeo cmoauunozo
yHigepcumem) imeni bopuca I pinuenka

BUKJIMKHW 3ABE3IEYEHHS 1PAB JIIOAWHH B EIIOXY IIUPPOBUX
TEXHOJOI'IX: IMTIIXOJAU €EBPOIIEMCHBKOI'O CYY 3 IIPAB

JIIOIMHU

AKTYaJbHICTh TeMH. YTIPOJIOBXK OCTAaHHIX ACCATUIITH JIOACTBO 3HIMCHUIIO

3Ha4YH1 KPOKU Y BAOCKOHaJNEHHI O6arathox cep xutts. [Ipore came XXI cromiTrs
CTJI0 €pOI0 CTPIMKUX TEXHOJOTIYHUX I1HHOBAIid. ChOTOAHI BaXKO YSIBUTH
MOBCSKICHHICTh 0€3 COIllaIbHUX MEPEK, IHTepHETY Ta IupoBux miardopm, ski
00’ €IHYIOTh MUIBHOHU JIIOJIEH MO BChOMY CBITY. Harri 3BHYKHM Ta crioci® >KUTTS
CYTTE€BO 3MIHWJIMCS: MU TOYMHAEMO PAHOK 3 TMEPEryisaay HOBUH y cMapTQoHi,
CIIyXa€MO TIOJIKACTH B JIOPO31, OOMIHIOEMOCSI TyMKaMH B COIIIAJIbHUX MeEpexax 1
Ma€eMO MUTTEBUH JOCTYT 10 HEOOMEKEHUX 00csTiB 1H(pOopMaIrii.

Le# ndpoBuii NpopuB BiIKPUB HOBI MOKIIMBOCTI JIJIsl peai3allii mpas i cCBOOO/I,
OJTHAaK BIH TaKOXX CIPUYMHHUB TOSIBY HOBHUX 3arpo3 I (yHIaMEHTAIBHUX TIPaB
moauHu. B enoxy nm@poBuX TEXHOJOTIM CYTTEBOI TpaHchopmarlli 3a3Hae Mijia
HU3Ka (YHIAMEHTAJIbHUX NpaB JOJWHU. [IpaBo Ha mpHBaTHICTH NOTEpIAE BiA
MacoBOTO 30MpaHHs MEPCOHAIBHUX JAaHUX 1 OI0METPUYHOIO CTEXKEHHS; CBOOOIA
BUPAXEHHS TIOTJISIB OOMEXKY€EThCS uepe3 MpoljeMu Mojepallii KOHTEHTY Ta
pEryJIOBaHHS OHJANWH-TUIATGOPM; TPaBO HAa HEAUCKPUMIHAILIIO OMUHSETHCS ITi]T
3arpo3010 Yepe3 alrOpUTMIYHY YIEpeKEHICTh 1 TU(POBY HEPIBHICTH; AOCTYI JI0
iH(popMaIlli yCKIIaTHIOETbCS TOIMMUPEHHSAM Je3iHdopmaliii Ta MaHITyJISTUBHOTO
KOHTEHTY; a TPaBO Ha CHPABEMIWBHHA CYJ TPaHCPOPMYETHCS IIiJI BIUIMBOM
aBTOMATU30BAHUX CHCTEM TNIPaBOCYIAs Ta HOBITHIX BHKIHMKIB IU(POBOro
Joka3yBaHHsI. [{i KOMIUIEKCHI BUKJIMKHA BUMAaratoTh Bijl EBpPONEMCHLKOro Cyay 3 paB
JIIOJTMHU PO3POOKHU HOBUX TIXOIB /IO THTEpHpeTallli yCTaJIeHUX MPABOBUX HOPM Y
KOHTEKCT1 TEXHOJIOTTYHUX 1HHOBAIIIH.

[TopymieHHs mpaBa Ha MPUBATHICTh, HE3aKOHHE TMOIIMPEHHS MEPCOHATBHUX
naHux a0o 300pakeHb, MOBAa BOPOKHEU1 OHJIANH, KiOeprepeciiyBaHHs — 111 SBHINA
Jeqaai dYacTilie CTalTh MPEIMETOM pO3TIIAy HE JMIIe B HaIllOHAJBHUX
IOPUCIUKIIISIX, @ Y TTPaKTUIIl €BPOINEUCHKOr0 Cyy 3 MpaB JIOJUHUA. Y BIAMNOBIIb
Ha 111 Bukimku €CIJI agantye mpaBo3acTocyBaHHS A0 HOBUX YMOB, HAMArarO4ymnch
30epertu OamaHc MK CBOOOJOI0 BHUPAXCHHS IOTJISAIIB Ta 3aXHUCTOM TiJHOCTI,
NPUBATHOTO KUTTA ¥ Oe3neku ocobu [1, c. 34].
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Buxnan ocHoBHOro marepiaay. [IpaBa noAMHN HE € CTAJIOI0 KAaTETOPI€O -
iXHIM 3MICT MOCTIMHO PO3MIMPIOETHCS Yy BIAMOBIIb HA COLIANBHI TpaHCcopMaIli,
HAYKOBHM MPOTpec 1 TEXHOJOTI4HI 3MiHU. €BpPOMEHCHKUI Cyl 3 MpaB JIIOAWHH,
TIIyMadauu moJyioskeHHss KOHBEeHIIIT Mpo 3aXUCT MpaB JIOJUHU 1 OCHOBOIIOJIOXKHHIX
CcBO0OOJ, MiAKpecHIoe i AMHAMIYHMM XapakTep, Ha3uBarou KOHBEHIIIO «GKUBUM
THCTPYMEHTOMY, 1110 TTIOBUHEH aJ]anTyBaTUCs A0 HOBUX BUKIJIMKIB yacy. Lle o3navae
HE JIMIIE THYYKICTh Y 3aCTOCYBaHHI MPAaBOBUX HOPM, a # HOBHUM MIJXiJ A0 CaMOro
pPO3yMiHHS MpaB JIOAUHU B KOHTEKCTI HU(PPOBOro CycniuibcTBa. Tak, mpaBo Ha
moBary J0 MpPHUBAaTHOTO >KUTTs, 3akpiruieHe y crtarti 8 Konsenmii, €CILJI
MOCTIZJOBHO TMOUIMPUB HA HOBITHI (OpPMU KOMYHIKAI[i: E€JIEKTPOHHY IOIITY,
MOOITBPHUI 3B’S30K, OHJAWH-TIATGOPMH, SIKUX HE ICHYBaJO HAa MOMEHT ii
yxBanenus [3. C. 5-6].

[e# migxig 10 OCy4aCHEHHS CTaHIApTiB 3HAWINOB BiIOOpa)KEHHS i y TpaBi
€poneiicekoro Corosy: y npeamoOyni Xaptii €C npo ocHoBHI mpasa (2000 p.)
HaroJIOUIEHO, 10 3aXMCT MpaB JIIOJMHU MMOBUHEH MOCHUIIIOBATUCA 3 YPaXyBaHHSIM
CYCIIUIBHUX 3MIH, COLIAJIBHOIO MPOrpecy Ta TEXHOJOTIYHOTO PO3BHUTKY, aOH
3pOOUTH I1i MpaBa OUIBIT YiTKUMH Ta Ji€eBuUMH [2, ¢. 391].

Ha npaktuui 3natHicte KOHBEHINT pearyBaTH Ha BUKIMKA LU(POBOI 100M
sckpaBo umocTpye cipasa Big Brother Watch and Others v. the United Kingdom,
IO CTOCyBajlacsd MacoBOro cmoctepekeHHs y Benukiit bputanii. Cnenciry:x0u
BUKOPHCTOBYBAJIM TEXHOJIOTII /I MEPEeXOIUICHHS KOMYHIKaIlliil, 300py JaHuX BiJl
mpoBaiiiepiB Ta 0oOMiHY iH(}opmaliero 3 1HO3eMHMMH TapTtHepamu. [pymna
xypHanictiB 1 HYO nocraBuna miJi CyMHIB BIANOBIAHICTh TaKUX MPOTPaM 3aKOHY
RIPA 2000 poky, BKa3yro4uu Ha PU3UKH JJIsl IPUBATHOCTI Ta CBOOOIU BUPAKEHHS
norsiaiB [4]. Cya, mpoaHatizyBaBIIN apryMEHTAIIIF0 CTOPiH, TIHIIIOB BUCHOBKY IPO
HasBHICTh mopyilieHHd ctarTi 8 KoHBeHIIi 4epe3 HeIOCTaTHICTh MpPOLETypPHUX
rapanTiii Ta e(eKTUBHOTO HATJISIIy 3a Pealli3alli€lo Mporpamu.

Kputnunuii ananiz OGpUTaHCHKOI CHCTEMHU MAacOBOTO CIIOCTEPEKEHHS JO3BOJIUB
€BponencrKOMy CyTy 3 TIpaB JIFOJIMHU BUSBUTH TPH (PyHIaMEHTaIbH1 HEIOTIKH, 1110
NOPYIIYIOTh CTaHIAPTH 3aXUCTy TmpaB moauHu. [lo-mepmie, mporexypa
MEPEeXOIUICHHST JaHUX He TMependayana CaAHKI[IOHYBaHHS HE3aJICKHUM  BiJl
BUKOHABYOI BJIaJX OPTraHOM, L0 CTABUJIO M1l CYMHIB ii 00’ €KTUBHICTb 1 3aKOHHICTb.
[To-npyre, y 3anuTax Ha CaHKLIIO OYyJM BiJCYTHI YITKI KaTeropii MOIIyKOBUX
TEPMiHIB, III0 CTBOPIOBAJIO PU3UK HAIMIPHOTO BTPYYaHHS y mpuBaTHE XUTTA. [lo-
TpeTe, He OyJI0 HAJIEKHOTO CAHKIIOHYBAaHHS BUKOPUCTAHHS 1ACHTH(IKATOPIB
KOHKPETHUX OCi0, 0 MOTIJIO MPHU3BECTH 0 HEOOrpyHTOBaHOTO CTekeHHs. Cyn
JIHAIIOB BUCHOBKY, IO TaKl HEJOIIKU CylepedyaTb BUMOTaM «SIKOCT1 3aKOHY» Ta HE
BI/IMOBIAIOTH MPUHITUIIAM HEOOX1THOCTI M MPOMOPIIIHOCTI, SIK1 JISKAaTh B OCHOBI

JIeMOKpaTu4dHoro cycriiibetia [5, C. 585-586 ].
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Ha namry gymkys, 11€ pillieHHs Ma€ BU3HAYaJIbHE 3HAUCHHS HE JIUIIIE 1JIs IPABOBO1
cucremu Benukoi bpuranii, ane i, mupiie Kaxxyudu, i MaiiOyTHHOTO PO3BUTKY
MAacOBHX TIPOTpaM CIIOCTEPEXKEHHS Ta MEXaHI3MIB OOMiIHY pPO3BiAYyBaJIbHOIO
iHpopMmariiero B €Bpomi 3aranoMm. [lokazoBo, mo Cyn He 0OMEXHUBCA CYTO
MPAaBOBUMHU KPHUTEPISIMH, aHAII3yI0Ud ITM(PPOBI BUKIWKH, BIH TaKOX TOPKHYBCS
IIIMOIINX MUTaHb JEMOKPATHYHOTO KOHTPOJIIO Ta Mpo30pocTi. B yMoBax cTpiMKoro
TEXHOJIOTIYHOTO  MPOTpecy, KOJMU JEepkKaBU OTPUMYIOTh  Oe3mpereaeHTHI
THCTPYMEHTHU AJig 300py ¥ aHaJi3y NepCOHANBHUX JaHUX, IOCTA€ HarajibHa norpeda
B NIEPEOCMUCIIEHH] CTaHJAPTIB 3aXUCTy mpaB moauHu. OTxe, pimeHHs Bemukoi
naiaty €CIJI miakpecmtoe He TUIe aKTyalbHICTh, @ i HEBIIKIATHICTh PO3POOKH
eeKTUBHUX MPOIEAYPHUX TapaHTid, siKi O aJCKBATHO BIJIMOBIJAId BUMOTaM
1(ppoBoi eMoxu, 3AIUIIAIYUCh BOJHOYAC Y pycil IiHHOcTed KoHBeHIii.

JlolaTKoBO, 3 TOYKM 30py NepcrnekTuBU JIploi 1070 J1eMOKpaTii, MOXHa
CTBEP/KYBaTH, IO BIAMOBIAAIBHICTh 3a MpolleCH 30MpaHHS JaHUX, OOpPOOKH
MalIMHHOTO HaB4YaHHS Ta poOoTy mIaThopM COIlalbHUX Me/ia TOBUHHA
dboxycyBaTucs He JIUIIE Ha MPO30POCTi CAaMHX aJITOPUTMIB, aje i, 10 BaXKJIUBO, Ha
MIPO30POCTI MIOAO TOTO, XTO KOHKPETHO BKJIIOYCHHM y TpoIliec 0OpoOKH JaHMX, a
XTO, B CBOIO Uepry, BUKIOUeHU. Takuii miaxig A0 BIANOBIAAIBHOCTI, 30KpeMa, 3a
BXIJIHI JIaHI Ta iX mogabiry oOpoOKy, €, 6€3 CYMHIBY, HAA3BUYANHO BaXKJITUBUM JIJIs
HIATPUMKA JIEMOKPATHUYHOI y4acTi B Cy4aCHOMY CYCHIIBCTBI. AJDKE TUIBKH 3a
YMOBH 3a0€3MEUECHHSI YITKOT Ta CIPaBEJIMBOI YYaCTl yCIX CTOPIH y I[bOMY MPOIIEC]
MO>KHA JIOCSATTH OUIBII 1HKJIIO3UBHOTO Ta PIBHOTO MIAXOY /10 COI[ANbHUX JTAHUX
[12, C. 77-78].

BaxxnuBuM KpokoM y HampsiMi O0poTbOM 3 IUGPOBUMHU 3arpo3amu crajia
KounBenuiss Pagu €Bponu npo kidepsnounnHicTs 2001 poky, Takoxx Biaoma sK
Bynanemrcbka KOHBEHIIIS - MEPIIMA MI)KHAPOJHUM JOKYMEHT, CIIPSIMOBAHUNA Ha
KpUMIHAJI3AI[I0 MPaBOIMOPYIIEHs y KiOEpIpoCcTOpi, MOKpPAIICHHS MEXaHI3MiB
PO3CIIIIyBaHHS TaKUX 3JIOYMHIB 1 MOCWJICHHSI MIKHAPOJIHOT CITIBMpalll B 11iil cdepi.
KoHBeHIIIsI OXOIUTIOE IIUPOKE KOJIO [isIHb - BIJI HE3aKOHHOTO JIOCTYIy 0
KOMIT FOTEPHUX CHCTEM 10 PO3MOBCIOKEHHS IIKIIJIMBUX MPOTpaM i MOPYIICHHS
KoHbineHmiHOoCcTI manux [10].

[IpoTe 0coOIMBO TOCTPOIO 3aJHINAETHCS MpoOIeMa OHJAH-XapacMEHTy, IO
nemoHcTpye cripasa Volodina v. Russia (no. 2) Bix 14 Bepecns 2021 poky. i pabyna
CTOCyBaJlacsl KIHKH, sKa 3a3Hajla CUCTEMaTUYHOTO KiOepmepeciiayBaHHS 3 OOKY
KOJUIIHHOTO TAapTHEpa. 3asBHUI CTBEp/KyBaja, IO BIiH HE3aKOHHO
BUKOPHCTOBYBAB ii 0COOMCTI /1aHi Ta iIHTUMHI poTorpadii 115t cTBOpeHHS HeHKOBUX
aKayHTIB y COLIAJbHUX MEpexkax, BIACTeKyBaB ii Miclie3HaxokeHHs yepe3 GPS-

TpEeKep, BCTAHOBIIEHUN Yy CYMIIi, a TaAKOXX HAaJCHJIaB MOrpo3u BOMBCTBOM. [lompu
CEpHO3HICTh IIUX MOPYIIEHb, HAllIOHAJIBHI TPABOOXOPOHHI OpPraHu He 3a6€3neqmm
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HAJEXKHOIO PpO3CHIAyBaHHS, 1[0 ¥ CTaJo TMIJICTaBOIO JJIsi 3BEpPHEHHS [0
€BpONECHKOTro Cyy 3 IpaB JOAUHU [6].

Cyn xoHcTaryBaB mopyuieHHs ctaTTi 8 KoHBeHINl, MiAKPECIUBIIHN, IO
JIep’KaBHI OpraHd HE BHUKOHAJIM CBOIiX MO3UTUBHHUX 3000B'S3aHb MIOJO 3aXUCTY
NPUBATHOTO KUTTS 3asgBHUII. PillleHHsS CcTano BaXJIMBUM OPIEHTUPOM IS
pPO3yMiHHS KiOeprnepeciiayBaHHs K (OpPMHU HACHIBCTBA, 110 BUMAarae akTHBHOIO
pearyBanHs nepxkaBu. €CILJI akiieHTyBaB, 10 HasIBHICTh 3aKOHOJABYUX HOPM €
HEJI0OCTATHHOIO 0€3 iX ePEeKTUBHOIO 3aCTOCYBaHHS Ha MpakTUIlll. Biajga Mae He nuie
3a0€3MeYUTH IOPUIUYHY MOKJIMBICTh pearyBaHHs, a i pealbHO BKUBATH 3aXOiB
Ui 3ano0iranHs nudpoBuM ¢dopmam HacuibeTBa. Lle pimeHHs dopMye UiTKUAN
CTaHJapT: OE3[ISUIbHICTD JAEpPKaBH B YMOBax Cy4aCHUX 3arpo3 y HuppoBOMY
MPOCTOPI MOXKE PO3LIHIOBATUCS SIK MOPYUICHHS (YHIAMEHTAIbHUX MPaB JIOUHU.
I[le pimenns €ECIJI € HaazBuuallHO akTyaldbHUM 1 Uil YKPaiHCHKO1
PaBO3aCTOCOBHOI MPAKTUKU, OCKUIBKH JIEMOHCTPYE HEOOXIJIHICTh €(EeKTHUBHOTO
pearyBaHHs Ha LU(POBI 3arpo3d Ta HACUIBCTBO B YMOBAax 3pOCTAar04oi poil
COLIMEPEXK. 3 OrJIsiAy Ha 1€, CTa€ OYEBHJIHOIO NOTpeda y HE JIMIIE HOPMATUBHOMY
OHOBJIEHHI ~ MDKHApOJHHUX  IHCTPYMEHTIB, Takux Ak KoHBeHLIs  mpo
K10€p3JI0UMHHICTb, aJIe i y pakTUYHOMY BIpoBamkeHH1 ctanaaptis €CIII yepes
OIATOTOBKY  CIELialli30BaHUX MPABOOXOPOHHUX CTPYKTYp, IO PO3YMIIOTh
0COOJIMBOCTI KIOEPHPOCTOPY Ta BMIIOTh AISTH MIBUAKO W €(PEKTUBHO HA 3aXHUCT
*epTB 1udposoro Hacuibersa [10, ¢.13].

BoaHouac cmpaBa siCKpaBO JEMOHCTpY€ KIIOUOBY Mpo0OiieMy, HOB’s3aHy 3
Kousenuieto Panu €Bponu po ki6ep3m04nHHICTh. [lonpu 11 BAXKIUBICTD, TOKYMEHT
HE JIa€ YITKUX IHCTPYKIIHN 1 peKOMEH a1l AJ1s1 KpaiH-y4acHHITh 00 3a0e3NeYeHHS
e(EeKTUBHOIO MPABOBOr0 pearyBaHHs Ha Takl 3y04vHH. KoHBeHWis moTpedye
CYTT€EBOI'O JOMIOBHEHHS, SIKE€ BKIIIOYAJIO O pO3pOOKY OLIbII KOHKPETHUX MEXaHI13MIB
3aXMCTy, @ TaKOX IHTEPIpPETAIll0 ICHYIOUMX HOPM 3 YypaxyBaHHSIM Cy4YaCHUX
BUKJIMKIB 1dpoBoro cepemonuiia [10].

AHanizyrouu npo0ieMaTHKy 3aXUCTy TIpaBa Ha MPUBATHICTh y MU(PPOBY €IOXY,
HEOOXITHO  3BEpPHYTH OCOONMBY yBary Ha (yHIaMEHTAJIbHI  MIIXOIU
€BponencrKoro cyay 3 mpaB JIOAUHU A0 OajaHCyBaHHS KOHKYPYIOUMX 1HTEPECIB
MIXK [IPAaBOM Ha MpuUBaTHICTH (cT. 8§ KOHBEHIII1) Ta CBOOOI0I0 BUPAXKEHHSI TIOTJISIB
(ct. 10 KonBenuii). SIckpaBoio LIIOCTpali€l0 TAKOro OalaHCyBaHHS CTajla 3HaKOBa
cupaBa Von Hannover v. Germany (No. 2), ae 3asBHuku, npuHiieca Kapomnina ¢on
["arHOBEp Ta ii 4YoyoBik mpuHIl EpHCT ABrycrt, ockap)KyBasd MyOJIKaIiio iXHIX
doTorpadiit, 3pobaeHnx 6e3 3roau mifg yac Bianounnky B Cen-Mopir (ILBefiapis)
Ta CYNpOBO/KYBaHMX CTATTAMU TPO XBOpoOy KHs3s PeHbe, O6aTbka MPHUHIIECH.

®denepaabHUil KOHCTUTYLIMHUN cyn HiMmeuuuHu, 3acTOCOBYIOUM KpuUTepli 3
nonepennboro pimends €CIII y Von Hannover v. Germany (2004), ‘IaCTKOBO
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32/I0BOJIbHMB BUMOT'M 3asBHUKIB, 3a00pOHUBINM TyOJIKallll0 JIMIIE JBOX
dotorpadiii, Toai SIK U0 1HIIKUX OYyJ0 BU3HAHO iXHIO 1H(POpPMAIIHY IIHHICTH Ta
BHECOK y CYCIIBbHO 3Hauymry auckyciro. Lle mo3sommmo €CILI chopmymoBaTu
KOHIIENTYalbHI MIAXOAW 1O BU3HAYEHHS MEX MIK JBOMa OCHOBOIOJIOKHUMU
IpaBaMU Ta BCTAHOBUTH BKJIIMBHUI TPEIEICHT [Tl aHAJIOTIYHKX cripaB [7; 9].

VY nopanemomy pimenHi Cya KOHKPETU3YBaB I1'ATh KIIOYOBUX KPUTEPIiB, SKi
CiJ BpaxoByBaTH NpH OajlaHCyBaHHI MDK CBOOOJOIO CJIOBa Ta MpaBOM Ha
npuBatHicTh. Hacammnepen, iHdopMaliiss Ma€ HECTH CYCIUIbHY IIIHHICTb - JIUIIE TOI
il myOmikaiisi € BHIIPaBIAHOI, aJKe€ MPOCTE 3aJOBOJICHHS IIKABOCTI HE €
JETITUMHOIO TIICTaBOIO JUIsl BTpy4daHHA. JpyruM KpuTepieMm € myOaiuHul cTaTyc
0CcOoOM: YUM aKTUBHIIIE BOHA Oepe ydacTh y TPOMaJCHKOMY KHUTTi, TUM BYKUUMHU €
MEX1 i MPUBATHOCTI, XO4a MOBHICTIO I1€ MPAaBO HE BTpadyaeThCs. TpeTiit KpuTepiu -
nomnepenHs IyOJiyHa TOBEJAIHKA: BIAKPUTICTE y MHHYJOMY HE O3Hayae
aBTOMATUYHY 3rOJly Ha MOJajblle PO3KPUTTS 0COOMCTOI 1HpopMalii. YeTBepTHii
aCIeKT - KOHTEKCT 1 (popMa MOIIUPEHHS: Ma€ 3HAYCHHS, sIK came iHpopMarllis Oyia
MO/IaHa, 3 SKUM OOCSTOM PO3rojoCy Ta SKUMHU MOXYTh OyTH i1 HACIIOKH JUIS
pernyTanii ocoou. Hapemti, BaXXJIMBUM YHUHHUKOM € CHOCIO 3100yTTSI KOHTEHTY -
IIPUXOBAHE UM HEETHUYHE OTPUMaHHA iHpOpMallii caMo Mo codl MOKE CTAaHOBUTH
HOPYIICHHS IPUBATHOTO )KHUTTS, HE3aJICKHO BiJI 11 MOAAJIBIIOTO 3MicTy [8].

VYei mi kputepii HaOyBaroTh 1€ OLIBINOI Bark B yMoBax IudpoBizaiii Ta
CTPIMKOTO OOMIHY JaHWUMH, IO aKTyali3ye€ HEOOXIHICTh MOEJHAHHS CTaHIapTIiB
€CIUI 13 monoxeHHSIMUA 3arajlbHOro perjameHnty npo 3axuct gaHux (GDPR).
PernamMeHT 4ITKO OKpECII0€ NPUHIUIN OOpPOOKH MEPCOHAIbHUX JaHUX —
3aKOHHICTh, MPO30PICTh, OOMEXKEHHS  METH, MIHIMI3allll0 JJaHUX Ta
BIIMOBIAAIBHICTD, — IO JI03BOJISIE €PEKTUBHO a/IaNTYBaTH €BPOIEHCHKI MIAX0IU 10
3aXMCTy MPUBATHOCTI y 1IuppoBoMy cepenoBuii. Takum unHom, npaktuka €CIJT
y moenHanHi 3 mexaHismMamu GDPR cTBoproe 1mumicHy cuctemy 3axucTy TpaB
JrOAMHY B iHGOpMaIiiiHy enoxy [15].

BucnoBku. IlizcymoBytoun aHaii3, MOKHa CTBEpPKYBaTH, 110 OCTaHHI POKHU
MO3HAYMIINCS CYTTEBUM MPOTPECOM Yy MisIbHOCTI €BpONMENHCHKOTO Cyay 3 TIpaB
JIOJJMHU B KOHTEKCTI 3aXHUCTy MpaB JIOAUHU B LU(ppoBy enoxy. [Tpakruka €CILI
miATBepKye, 1m0 KoHBeHIlis Mpo 3aXWUCT MpaB JIOAWHU Ta OCHOBOIOJOKHHX
CBOOOJ| € KMBUM IHCTPYMEHTOM, 3JaTHUM aJanTyBaTHCS A0 peaniil mudpoBoro
CyCIIbCTBA. Y pileHHsX, TakuX sk Big Brother Watch and Others v. the United
Kingdom un Von Hannover v. Germany (No. 2), Cyn He nuiie pearye Ha HOBI
TEXHOJIOT1YHI BUKIIUKH, a i (hOPMY€E €IMHI CTAaHAAPTH MPABOBOTO 3aXUCTy y chepi
nM(pOBUX TMpaB, 30KpeMa MO0 MPUBATHOCTI, CBOOOAM BUPAKEHHS MOTJISAIIB Ta
3aXUCTY MepcoHanbHUX naHuX. Lli crangapT HabyBarOTh 3aralIbHOEBPONIEHCHKOTO
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3HAYEHHS, CTBOPIOIOYM OpIEHTUP s JepxkaB-ydyacHuIlb KoHBeHuii Ta
3a0e3neuyroun yHI(iKaiio MiaxoAiB y MPpaBo3acTOCOBYIN MPAKTHIILI.

Opmnak camMuX CyJOBHX pillieHb HeIOoCTaTHKO. CydacHe MpaBOBE CEPEIOBUIIC
noTpedye HE JWINe THYYKOrO TJIYMAueHHS YWHHUX HOPM, a W TIHOOKUX
TpaHcopMmarlii Ha piBHI HaIlOHAIBHOTO 3aKOHOJABCTBA. Jlep»kaBu MaroTh
koaudikyBaTu UGpPOBI MpaBa K OKPEMY KaTeropito IpaB JIIOAWHU, aJanTyBaTH
CYJIOBY MPOIIEAYPY A0 BUKIUKIB IIUGPOBOro CEPEIOBUILA, 3a0€3MIEUUTH MPO30PICTh
QITOPUTMIYHUX TPOIECIB, OHOBUTH 3aKOHOJABCTBO y cdepl MepCOHATbHUX 1
O010METpUYHUX JAHHUX, & TAKOX CTBOPUTH €(PEKTHBHI MEXaHI3MHU 3aXHCTy Bif
(G POBOr0 HACUJIHCTBA Ta 3JIOBKHUBaHb. Y I[bOMY KOHTEKCTI CJIiJl 3BEPHYTH yBary
i Ha monoxkenHs Kouseniii npo kib6ep3nounnHicts 2001 poky (bymgamemrtcpkoi
KOHBEHIIIT), Ika BCTAaHOBJIIOE€ MIKHAPOJIHI CTaHIapTH OOPOTHOM 3 KiOep3I0UnHAMU
Ta pErjaMeHTy€ TMOpsIOK 30MpaHHA EJICKTPOHHHX JOKa3iB, M0 MAa€ BaXKIUBE
3HauYeHHA JJIs1 GOpMyBaHHS LIUPPOBOI MTPABOBOT MOJTITUKH.

[udposizaris cycniibcTBa TaKOXK CTUMYJIOE€ IEPEOCMUCIICHHS TPAAUIIHHOTO
pO3MOTY Taly3ed MpaBa, OCKUIBKM 1H(OpMAIiiiHI TEXHOJOTII Jenani Oulblie
(bOpMYIOTh €IMHY JIOTIKY MPABOBOTO PETryIIOBAaHHA. Y I[bOMY KOHTEKCTI aKTHBHO
PO3BUBAETHCS KOHLEMIS MU(PPOBUX MpaB SIK OHOBJIEHOI CUCTeMH 0a30BUX IpaB
JIIOJTMHM, peati3allisl SKUX 31HCHIOEThCS Yepe3 IHTepHET Ta MUGPOBE CEPEeIOBHUIIIC.
[Tonpu BiJICyTHICTB yCTaneHO1 Kilacudikallii, Bxe 3apa3 BAOKPEMITIOIOTHCS KITFOUOBI
MdpoBI MpaBa: MPaBoO HA 3aXUCT MEPCOHATBHUX 1 OIOMETPUYHUX JTaHUX, TUDPOBY
OCBITYy, CBO0OJly BHUpaXEHHS MOTJSIIB Ta ydacTh y IU(POBOMY 00iry, a TakoX
npaBo OyTH 3a0yTuM. Y (OKyCi OOrOBOPEHb 3AJIMINAETHCS i BU3HAHHS JOCTYITY 10
IHTEpHETY SIK CaMOCTIitHOTO cy0’eKTUBHOTO npasa jroaunu [13, C. 22-24].

BogHouac HeoOXiTHO mnam’sTaTH MNpO AYyaTiCTUYHY HOpUPOAY UU(PpOBUX
TEXHOJIOT1i: 3 OJHOr0 OOKY, BOHM NOCHWIIOIOTH peali3aliio Mpas, a 3 1HIIOrO —
CTBOPIOIOTH HOBI1 3arpo3u. Airoputmiuaa oOpoOka 1udpoBUX CIijiB, METAJaHUX 1
MONIYKOBHX 3aMHTIB 3/1aTHA He Juiie ¢hopMmyBatu iHGOpMaIiiHi Oyiap0amky, a i
PO3KpUBATH TPUBATHI ACMEKTH >KUTTA KOPUCTyBada, IO 3YMOBIIIOE€ HarajibHY
noTpedy B e(hEKTUBHUX IHCTPYMEHTaX KOHTPOJIO 32 0OpPOOKOIO TaHUX Ta 3aXUCTY
PUBATHOCTI B IIMdpoBoMy mipoctopi [14, c. 8].

Y 1bOoMy KOHTEKCTI OCOOIMBE 3HAYEHHS HaOyBa€ 3arajbHHUN PErJIaMEHT IPO
3axuct gaHux (GDPR), skuil ciayrye 3pa3koM HOPMAaTHUBHOTO BpEryJIOBaHHS
nuppoBux mpaB y Epomerickkomy Coro3i. PerimamMeHT BCTaHOBIIOE BHCOKI
CTaHJapTh OOpPOOKH TMEPCOHAIBHHMX JAHWMX, MIA3BITHOCTI, MPO30POCTi, 3rOJIA Ta
mpaBa Ha 3a0yTTsl, 10 BXXe BIUIMBaIOTh Ha (hopmyBaHHs npaktuku €CILI 1 MoxyTh
CTaTH OPIEHTUPOM JUISl JAEprKaB, AKI MparHyTh MOJAEPHI3yBaTH CBOI HalllOHAJbHI

IPaBOBi CUCTEMHU.
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OT1Ke, MOBHOIIIHHE OCMUCIICHHS PUPOAU 1T (PPOBHUX MpaB Ta X MICIISI B CUCTEMI
mpaB JIIOJIMHHA, a TaKOXX HAJIGKHE HOPMATHUBHE 3aKPITUICHHS Ta 3a0e3MeueHHs
MEXaHI3MIB peami3allii € OJHUM 13 HaWBaKJIMBIIIMX 3aBIaHb IS HAIlIOHAIBHUX 1
MDKHApOJIHUX TPaBOBUX cucTeM. lleit mporec mae OyTH HE JHINE FOPHIAYHO
BUBIPEHUM, a i €TUYHO YYTJIMBUM JIO 3MiH COLIAJIbBHUX Peatiil Ta TEXHOJOTTYHOTO

porpecy.
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MOJIOJb — PYIIIMHA CHUJIA €EBPONENCHKOI IHTEIPAIIIL
YKPAIHU: BUKJIUKHU, INHHOCTIL, BAYUEHHSI MAUBYTHLOI'O

VYkpaiHa chOrojiHi CTOITh Ha iCTOpUYHOMY mepexpecti. [loBHOMacmiTaOHa

BiifHa, BHWKJIWKaHa arpecieto Pociiicekoi dDexpepartii, He JuIIe 3arapTyBaja
HAI[IOHAJBHY €JHICTh, @ 1 OCTATOYHO OKpPECIWJIa CTPATETIYHUI BEKTOpP PO3BUTKY
Hamoi JepkaBu — €BpOIEHChKYy iHTerpamito [1; 2]. B ymoBax 0OopoThOu 3a
CBOOOJy, TIAHICTh Ta CYBEPEHITET YKPaiHChKE CYCHUIBCTBO IMPOJIEMOHCTPYBAJIO
Oe3npeLeeHTHY 3TypPTOBaHICTh 1 IPAarHEHHs O JAEMOKpaTii, paBOBOi JAeprKaBH,
MoBard J0 MpaB JIIOJAWHU Ta BEPXOBEHCTBA IMpaBa — KIIOYOBHX IIHHOCTEH
€sporneticbkoro Coro3y[3]. OcobmuBy poiib y IBOMY IIPOLECI BiAirpae MOJIOAb 5K
HOCIIIKa HOBUX 17€#1, IpaiiBep 3MiH 1 MailOyTH1 TBOPII HOJITUYHOI, EKOHOMIYHOI Ta
IIPABOBOI CUCTEMH JEPIKABU.

CbOroJHIIIHE ~ TOKOJIIHHS ~ MOJIOJIMX  YKpAaiHIIIB BHUPOCIO B  YMOBax
100a1i30BaHOTO CBITY, BIIKPUTOIO JI0 1HHOBALIWA, KOMYHIKAIii Ta 1H(OpMaIli.
IxHiif cBiTOrIAM 3HaYHOIO Mipol0 chOpMOBaHMII NI BIIMBOM LU(POBOTO
CEpelloBHUIlA, AOCTYMYy J0 MDKHApPOJHUX OCBITHIX PECYpCIB, MIKKYJIbTYPHOTO
OOMIHY Ta JIEeMOKpaTHYHUX I[IHHOCTeH. Momnoap aenmaiai dYacTile BHCTYIIA€e
1HILIAaTOPOM CYCNUIBHUX TpaHchopmalii, JEMOHCTPY€E AKTUBHY TI'POMAJSIHCHKY
MO3HUIII10, OEpe y4acTh Y BOJOHTEPCHKUX, EKOJOTTYHUX, OCBITHIX Ta MPABO3aXUCHUX
iHimaTuBax. OHAaK €BpOIEChKa IHTerpallis — e He Julie pyx y 61k €Bpomnu, a i
rmuOOKi BHYTpimIHI 3MiHM B camiid Ykpaiui[5]. Lle mnpomec, mo Bumarae
MepPEe3aBaAHTAKECHHS TOJITUYHOI KYJIbTYpH, OHOBIIGHHS IHCTUTYIH, MIJBUIIECHHS
PiBHS MPABOCBIJIOMOCTI TPOMAJIsiH, OCOOIMBO MOJIOJIOTO MOKOJiHHA. M0on0oap Mae
BiJIIrpaBaTH MPOBIIHY POJIb Y IUX MPOIlecax — HE JIUIIE K YYaCHUK, a SIK TBOPEIh
HOBOT CYCIUTbHOT PEaTbHOCTI.

[Is1 Te3a mMOKJIMKAHA BHUCBITIMTH POJIb MOJOJOIO TOKOJIHHS B MpOILEci
€BPOIENUCHKOT 1HTErpalii YKpaiHu, npoaHani3yBaTd YMHHUKH, 1110 BIUIMBAIOTh HA
aKTUBHICTh MOJIOJIl, BU3HAUYUTU Oap’€pH, IO CTPUMYIOTh il y4acTb, a TaKOX
3aMpONOHYBAaTH KOHKPETHI 1HII[IaTUBU, MEXaHI3MHU Ta (OpMAaTH 3aTy4YCeHHS MOJIOAI
710 TIO0YTIOBU €BPOIIEHCHKOTO MaHOyTHHOTO Y KpaiHHU.

VY Mexax mpoekTy 3MiH «EBponeiicbka YKpaiHa: MOTJIsl HOBOTO IMOKOJIHHS
3aIPOIIOHOBAaHI MHOIO 1/1€1 3By4aTh TaK: m
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— 3aMpPOBAKEHHST 000B’ I3KOBUX IIKUIBHUX MOJYJIIB 3 €BPONEUCHKUX CTYIIH,

— MATPUMKA MOJIOADKHOTO MiAMPUEMHUIITBA Yepe3 TPAaHTH Ha MaJli 1HIIIaTHBH,

— CTBOpPEHHS KOHCYJIBTaTUBHUX pajJ MpH OpraHax BIaJAu 3 pEaJbHUMU
MOBHOBAYKEHHSIMU JIJIs1 MOJIO/II,

— PO3BUTOK MOJIOAKHOT IUIUIOMATIT IIJIIXOM y4acTi Y MDKHApOIHUX dopyMax,

— IPOCYBaHHS KYJbTYpU aKTHBHOTO TPOMAJSHCTBA 4epe3 HU(PPOBI MPOEKTH,
KOHKPETH1 1HII[IaTUBH, MEXaHI3MH Ta (opMaTH 3aydeHHS MOJOJ1 10 TMoOyI0BU
€BPONEHCHKOTO0 MaOyTHbOrO YKpaiHM. AJDKE camMe MOJOJb Ma€ CTaTH TIEIO
COLIIaJIbHOIO TPYTIOIO, SIKa 3a0€3MEUNUTh CTANICTh €BPOMNEHCHKOTO KypCy JAEpiKaBH,
aIanTyI0YH €BPOIIEHUCHKI CTaHAAPTH 10 HAIIOHATBHOTO KOHTEKCTY.

€Bporneiicbkuii Cor03 BU3HAE BAXINUBY POJIb MOJIOA1 Y (hOpMyBaHHI MOJITHK 1
4acTO HAroJIONIye Ha HEOOXIJHOCTI i aKTHUBHOTO 3aJy4eHHS 10 CYCHUIbHUX
npoueciB. YKpaiHCbKa MOJOAb YK€ JOBEJla CBOIO PILIYYICTh BiJICTOIOBATH
JIEMOKpaTUYHHM BUOIp KpaiHu — Bia €BpoMaiiiaHy /10 BOJIOHTEPCHKOT Ta 3aXUCHOI
y4acTi y BiiiHi. MoJio/ie MOKOJIIHHS — 11€ HE JIMIe MailOyTHE, a i aKTUBHA YaCTUHA
Cy4aCHOTO CyCHUIbCTBA. BOHM 371aTHI amanTyBaTh €BPONEWCHKI I[IHHOCTI [0
YKPaiHCBKOTO KOHTEKCTY, ()OpMyBaTH HOBY TMOITHYHY KYJbTYpPY, MATPUMYBATH
1HKJIFO3UBHICTh, JOTPUMAHHS TpaB JIOJUHU, CTAIMHA PO3BUTOK Ta EKOJIOTTYHY
BiAMoBiAanbpHICTh. CydacHa ykpaiHChKa MOJIOAb Jie/ialli OUIbIIe OpPIEHTYEThCS Ha
IpPOMaJICHKY aKTUBHICTh, CAMOpEAJIi3aIlilo Yepe3 YUacTh Y MDKHAPOIHUX MpPOrpaMax
(rakux sik ENYA, European Solidarity Corps) [3; 4], 3anyuaetbes 10 hopMyBaHHS
MICLIEBUX TOJITUK, Oepe ydacTb y po3poOlll MU(pPOBHUX pIIIEHb Uil TpoMaja Ta
BTUIIOE 1HIIIATUBU 3 HEAUCKPUMIHAIlT Ta piBHOCTI. Taka JuHaMiKa CBIIYUTH MPO
MOTEHI[1aJl MOJIOZ1 CTaTH He Juile OeHediiapoM pegopM, a iXHIM Oe3nocepeHIM
apXITEKTOPOM.

Cepen k11040BHUX MPOOJIEM, 3 IKUMHU CTUKAETHCS YKpPaiHChKa MOJIOJIb Y MPOIEC]
€BpOIHTETpaIlii, BApTO BHOKPEMHUTU KiIbKa CUCTEMHHUX BUKIUKIB. [lo-mepiie, 1e
BIJICYTHICTh PEAJIbHOTO BIUTMBY Ha MPOIECH YXBAJIGHHS PIIIIEHh — MOJIOJb 4acTO
3ITUIIAETHCS 11032 MEXKaMU MOJITHYHUX KOHCYJIbTalliid, CTPATer1YHOTO TIIaHyBaHHS
g po3poOku  pedopm[6]. Hapith 3a HasBHOCTI MOJOADKHUX paj 4Yd
KOHCYJIbTATUBHUX OPraHiB, iX POJib YaCTO € HOMIHAJIBHO, M0 (POopMy€e y MOJIOA]
BIMUyTTs MapriHamizauii. Ilo-mpyre, oOMexxeHui HOCTyn A0 SIKICHOI OCBITH,
MDKHAPOJIHUX MPOTpaM CTaXKyBaHHs, OOMIHIB Ta FPAHTIB — OCOOJMBO JJIsi MOJO/I1
3 BIJJIQJICHUX PETIOHIB UM COIIAJIbHO BPA3JIMBUX KATErOpii — ICTOTHO 3BYXKYE
TOPU30HTHU €BPOIEHChKOT MOOLTBHOCTI. [To-TpeTe, HegocTaTHS MOIH(OOPMOBAHICTh
PO MPAKTUYHI ACTIEKTH €BPOMEUCHKUX I[IHHOCTEH Ta THCTUTYIIIN CTBOPIOE PO3PUB
MDK JeKJIapoBaHUM KypcoMm Ha €C Ta HOro BHYTPIIIHIM CIPUIAHATTAM MOJIOJIIO.

HapernTi, momupeHow € HemoBipa 10 MOJITHYHMX IHCTUTYIIH, IO CHPUYUHSIE
BIJIUY>KE€HHS BiJ] y4acTl B OJITUYHOMY KUTTI Ta TPOMAJSTHCHKUX MPOLIECaXx.
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BonHouac came MoJ10/11 BIACTHBI PUCH, SIKI IEPETBOPIOIOTH 11 HA PYILIIHHY CUITY
TpaHchopMmarliii: BIIKPUTICTh O 1HHOBAIH, IU(PpPOBa KOMIIETCHTHICTh, KPUTUYHE
MUCJICHHS, TOTOBHICTh /IO BOJIOHTEPCTBA, aKTUBHA YYacTh y MPOEKTHIN JISUTBHOCTI
Ta CoIliabHUX iHiIiaTuBax. [1i sKoCTi poOIATH MOJIOIb YHIKATFHUM PECYPCOM IS
YCIIIIHOI IMIUIEMEHTAIlli €BPOMEHMCHKUX CTaHAAPTIB 1 CTAJIOTO PO3BUTKY B YKpaiHi

[innocti €Bporneiicbkoro Cowo3y — aeMOKpaTisi, cBoO0Jia, oBara /10 mpaB
JIIOJIUHM, PIBHICTb, COJIIIAPHICTh, HEAUCKPUMIHAILIISI, BEPXOBEHCTBO IpaBa — HE €
JUIsl YKpaiHu 30BHINIHIMY, HaB A3aHUMHU CTaHAapTaMu. HaBnaku, BOHU 3HAXOSATh
MIMOOKHN BIITYK Yy CYCIUIBHIA CBIIOMOCTI YKpaiHIliB, 0COOMMBO Ticis PeBosrortii
['imHOCTI Ta HA TJI1 HUHITITHKO1 OOPOTHOM 32 HE3ATIEKHICTH 1 €BPONIEHCHKE MAaOYTHE.
I{i miHHOCTI Aenami aKTHUBHINIE MPOHHUKAIOTH Y IIOJEHHE >KUTTS 4Yepe3 OCBITHI
MporpaMu, KyJbTYPHI 1HIIIATHBH, MEII1aMpPOCTIP, BOJOHTEPCHKI PYXH, MOJOIDKHY
JUILIOMATIIO Ta MPOEKTHY AisUbHICTD [3; 5]. Momoab, sk HalOUIbII AUHAMIYHA H
CIPUMHSTIIMBA JI0 3MIH COIliaJibHA TPYIa, BUCTYIAE€ CBOEPIIHUM ITPOBIIHUKOM ITUX
HOPM y CBOEMY CEPEIOBHIIII Ta MIUPIIOMY CYCIIIbCTBI.

VYxe cborogHi YkpaiHa IMIJIEMEHTYE €BPOIEHCHKI MIIXOIU Yy cdepl OCBITH
(uepe3 iHTErpario 10 €BpPONEHCHKOrO MPOCTOPY BHILOI OCBITU — bBOJOHCHKUI
MpoIeC), B CHUCTEMI JIEPKABHOTO YIpaBiiHHSA (depe3 UudpoBi3alio MOCHYT,
MIPO30PICTh MPOLIEYpP, AaHTUKOPYIIIIHI 1HIIIATUBH), Y MPABOCYAI1 (Yepe3 CyJ0BY
pedopmy, 3aXUCT MpaB JIOAUHU, TOCUICHHS HE3AJIEKHOCTI CY/IOBOI TJIKU BIAJIH).
VY 1mux mpoiecax MOJIOAb HE MACUBHUM CHOCTEpirady, a aKTUBHUM yYaCHUK —
CTYJIGHTCbKI CaMOBpSAyBaHHS, MOJIOAKHI paau, TPOMAJICbKI aKTHBICTH, MOJIOI
KYPHAJIICTH, 1HILIATOPH JIOKAJbHUX MPOEKTIB 3MIHIOIOTH OOJMYYS YKpaiHW Ha
Kparie.

Oco0suBy posib MOJIOAB BiAirpae B TpaHchopmallii MOTITHYHOI KyJIbTYypU —
BOHa (OPMYETHCSI HE JIMIIE 4Yepe3 ydacThb y BHOOpax, a i depe3 MOBCIKIACHHY
HETEPHUMICTh 10 KOPYMIIil, MIATPUMKY MPO30POCTi, BAMOTIUBICTD 10 MOJITUYHUX
JiAepiB, 3aTHICTh MOO1II30BYBATUCS HABKOJIO BAXJIMBUX TeM (HANPUKIIAJ, MpaB
JITBT+ cmiapHOT, €KOoJIorii, mpaB miTe#, ocBith) [6]. Mosoni ykpaiHmi aemanmi
O1IbIIIE YCBIOMIIIOIOTh BOXKIIMBICTh 1HKIIIO311, MIATPUMKH JIFOACH 3 1HBAJIIHICTIO,
HEJMCKPUMIHAIIIMHUX  MIAXOAIB Yy BCix cdepax — Big OCBITH IO
npaneBnamryBanHsi. Came depe3 TaKky aKTHBHY IMO3HIII0 (OPMYETHCS CIIPaBXHE
IPOMAJITHChKE CYCIUIBCTBO, 3/1aTHE OyTH HE JIMILE MapTHEPOM JepKaBH, a il il
KOHTPOJIEPOM, KOPEKTOPOM, JKEPEIOM HOBUX 171EH.

VYyacTh ykpaiHCbKOi MOJIOA1 B TakuX iHimiatuBax, sk ENY A (European Network
of Young Advisors), Erasmus+, €Bpomikoju, MiXHapOIHI MOJOADKHI OOMiHH,
YUCJICHHI TPEHIHTW Ta KOoH(epeHiii mija erigoto Pagu €Bponu unm €Bporneicbkol

KoMmicii, € TOTyKHUMHU KaHajJaMu JOJIYYEHHS O €BPOINEUCHKOTO IHTETpaliiiHOro
nianory. BoHu He nuie BiIKpUBAIOTh MOJIOJI HUISX J0 HOBHX 3HaHb, JIOCBIAY T
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CBITOIJISIY, a 1 (DOPMYIOTH I[IHHICHY OCHOBY, SIKa IPYHTYEThCS Ha B3a€MOIIOBa3i,
BIIKDUTOCTI, HEIWCKpUMIHAII, aKTUBHOMY TpoMaisHCTBi. I[li MOXIMBOCTI
JI03BOJIIIOTh MOJIOJUM JIIOJISIM HE JIUIIE€ BHBYATH €BPOIEHUCHKI MPAKTUKH, a U
BHOCHUTH YKPaTHCHKUH royioc y (OpMyBaHHS CIUIBHOTO MailOyTHHOTO KOHTHHEHTY.

Ha nokanpHOMY piBHI 3pocTae MOMYJSIPHICTD MOJIOAIKHUX 1HIIIATHB — II€
CTBOPEHHS  MOJIOADKHUX  IIEHTPIB 1 IPOCTOPIB, 3allyCK  €KOJOTIYHUX,
AHTUKOPYILIMHUX, THKIIO3UBHUX MPOEKTIB, MPOBEJACHHS MPABO3aXUCHUX aKIIiH,
poboTa MOJIOADKHHUX paja MpU OpraHax MiClEeBOro caMoBpsigyBaHHs. Came TyT
bopMyeThCS TPOMAASHChKA 3pPUTICTH: Yepe3 MpsSME BKIIOUCHHS Y BUPIMICHHS
JOKAJIbHUX MpoO0JieM, Aiajior 13 BiaIO0l0, 1HINIIOBAaHHS 3MIH Yy CBOiX TpoMajax.
Mornonp nepectae OyTH MACUBHUM TJISIa4€M 1 CTa€ aKTUBHUM aKTOPOM CYCIIIBHUX
NEePETBOPEHb.

[Ilo6 ™Monoap cTaja HE JHIIe CUMBOJIOM, a W pEaJIbHUM JIBUTYHOM
€BPOIHTErPAIIHHOTO TPOIIECY, HEOOXITHE CTBOPEHHS CTAIMX MEXaHI3MIB il
3aJly4€HHS Ha BCIX PIBHSAX — BiJl HABYAJIHUX 3aKJIAIB JI0 MapJIaMeHTy. Y4acThb y
IPOLIECaxX YXBaJEHHS PIlIEHb HE MOBUHHA OOMEXYBAaTUCS JAOPAAUYUMH (DYHKIISIMU
— BOHA Ma€ BKJIFOYATH MIPABO TOJOCY, MIPEICTABHUIITBO B pOOOUHX TPYTax, y4acTb
y ((GopMyBaHHI TOJNITHK, $KI O€3MOCEpPENHhO BIUIMBAIOTH HA MOJIOJIXKHE
CepeIOBHILIE.

OcBiTHI TporpamMu MarOTh OyTH OpI€HTOBaHI HE JIMIIE Ha aKaJgeMIYHY
MIJTOTOBKY, a i Ha popMyBaHHs CB1IoMOT0 TpomaasiHuHa €Bponu. Lle nepegdayuae
IHTErpallil0 MOAYJIB 3 €BPOINEUCHKUX CTYIIH, MpaB JIOJUHU, MIKKYJIHTYPHOTO
nianory, uu@poBoi O€3MEKH, E€KOJIOTIYHOI BIAMOBIJAIBHOCTI B IIKUIBHY Ta
YHIBEPCUTETCHKY OCBITY.

OxpemMO BaXJIMBHUM € PO3LINPEHHS MOKIMBOCTEH TSl CTAKyBaHb Y CTPYKTypax
€C, 30KkpemMa yepe3 Mpo30pl HallOHAIBHI MPOrpamMu MIATPUMKH, CHIBIPALIO 3
JTUTUIOMATUYHUMHA ~ yCTAaHOBaMH,  YKPAiHCBKUMHU  TPEJICTABHUIITBAMHU  TMpU
€BPOIEUCHKUX 1HCTUTYISAX. Takuii JOCBiA JO3BOJIAE MOJIOMI HE JIMIIE Kparie
3p03yMiTH (PYHKIIIOHYBaHHS €BPONEHCHKUX MEXaHi3MiB, a i chopMyBaTu OadeHHs
ix aganTarii B YKpaifi.

@diHaHCOBA Ta IHCTUTYLIMHA MIATPUMKA MOJOJIIKHUX 1HII[IATUB OBUHHA OyTH
PIOPUTETOM AEPKABHOI MOJIOJIPKHOT MOJITUKHU. [ paHTOBI porpamu, HallOHaJIbHI
KOHKYPCH, MEHTOPCBHKI MPOrpaMi, MiITPUMKA 1HKYOaTOPiB MOJIOAIKHUX MPOEKTIB
— yce IIe CTBOPIOE CIPHUSTIMBE CEPENOBHUINE MJis peaizallii MOJOAIKHOTO
noTeHmiary. He meHm BaxkiauBuM € TyOJjidyHE BHU3HAHHS JIOCATHEHH aKTHUBHOT
MOJIOZII — 4epe3 mpemii, Haropoau, iHGOpMaIiiHY MIATPUMKY, MO0 CTUMYJIIOE
MOJIJIBIITY Y4acTh Ta MOTHUBAIIIIO.

Mosonb He IOBHHHA 3AJIMINATHCS JIHIIE 00 €KTOM Aep)aBHOI MoMiTHKK. BoHa

Mae OyTH ii CIIIBAaBTOPOM 1 CIIBBUKOHABIIEM — YYaCHUKOM pedopm, reHepaTopOM
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3MiH, JDKepeiaoM HoBuX iaedi. Came 3a ywacTi aKTHBHOI, OCBIYEHOI Ta
BIJIMOBIIAJTLHOT MOJIOZI MOMJIMBO TIOOYyAyBaTH CydacHy, JEMOKPAaTHYHY Ta
€BpONEHChKY YKpaiHy, IO BIEBHEHO KpOKye 10 wieHcTBa B €C He nwiie
dbopMaIibHO, a ¥ MIHHICHO, MEHTAJILHO Ta IHCTUTYIIHHO.

€BporneicbKa 1HTerpallisi — 1€ He JIMIIE MOJITUYHA Y4 €KOHOMIUHA CTpaTeris,
a rmepemyciM IliHHICHUMN BuOip. Ile BuUOIp Ha KOPUCTH JIOJACHKOI TiTHOCTI,
BEPXOBEHCTBA IIpaBa, COIIAIBHOI CIIPaBeTMBOCTI, PIBHOCTI Ta cBoOoaM. [le BuOIip,
KU Mae BiToOpakaTucs He JIUIIE B MDKHAPOAHHUX YroJaxX Y HOPMaTHBHUX aKTaXx,
a ¥ y UI0JeHHI MOBEAIHIl, MUCJICHH], PIIEHH] KOKHOTO TPOMaJiHUHA. Y I[bOMY
KOHTEKCTI pOJIb MOJIOAI € KIro4oBo. CamMe MOJOJe TOKOJIIHHS, BUTHHE BIJ
pPaiHCHKUX CTEPEOTHIIB, OLIBII BIAKPUTO CIIPUIMAE 111 €BPOTIEHCHKOT CITIIBHOTH,
THYYKO aJamnTy€eThCs O HOBUX peajiii 1 3maTHe TpaHCHOPMYBATH CYCIHIIBCTBO

3CEepeIuHHU.
Enepris, cBo6ona mucnenHss, nudpoBa rpaMOTHICTb, CXHIIBHICTD /IO IHHOBAIIIH,
rI00aJbHUM CBITOTIIA — YC€ II€ JIa€ MOJIOJAI YHIKallbHY IIepeBary B IpoIieci

MOJIEpHIi3aIlii JAep>KaBu. 3aBAsKU CBOiM aKTUBHOCTI Y BOJIOHTEPCHKUX 1HILIATUBAX,
IPOMAJITHCBKUX ~ KaMIIaHISAX, CTYJEHTCbKOMY CaMOBpPSAYBaHHI, KYJbTYpPHUX
MPO€EKTaxX 1 HUPPOBUX cTAapTanax MOJOJl YKpaiHIl BK€ ChOTOAHI BIUIMBAIOTh Ha
dbopMyBaHHS HOBOI 1IEHTUYHOCTI KpaiHH, II0 OPTaHIYHO MOEJAHYE HalllOHAJIBHY
CHaJLIUHY 3 €BPONEUCHKUM MaOYyTTAM.

Maiibytne Ykpainu B €BponeiickkoMy Co01031 HE MOYHETHCS KOJHUCH TICIIs
o(ilifiHOrOo BCTymy — BOHO BXE Moudajocs. BOHO HapomxKyeTbcs y Kiacax
YKPaiHChKUX IIK1J, B AyJUTOPISAX YHIBEPCUTETIB, Y ByJIMYHUX 1HILIATUBAX, Y 11471031
MIK MOKOJIIHHSMM, y MParHeHHi 10 cBOOOIM Ta CNPABEIIMBOCTI, AK€ TAK SICKPABO
nposiBUIIO cede mia yac PeBomrorii ['1IHOCTI i y BOJIOHTEPCHKOMY pycCl Mif 4ac
BiitHU. K0>XKEeH MPOEKT, KOXKHE CIOBO, KOXKEH T'OJI0C MOJIOI01 JTFOJIMHU, IKUH 3BYUUTh
3a JIEMOKpaTito, 3a IMpaBa JIIOJIMHY, 32 €IHICTh — 1€ BKJIaJ y HAIly €BPONEUCHKY
1IEHTUYHICTb.

Mosonp HE TOBHMHHA 3QJIMIIATHCS JIMILIE «00 €KTOM» AEpHKABHOI MOJITHUKH.
Bona mae Oyt 1i ChmiBaBTOpOM 1 CIIBBUKOHABLIEM — YYaCHUKOM pepopM,
Te€HEPaTOPOM 3MiH, JKEPEIOM HOBUX 1JIEH.

Cepen 1HILIATHB, SKI MOXYTh 3alpONOHYBATH MOJIOAI YKpaiHIl: pPO3BUTOK
uuppoBux miaathopM Uil €-ydacTi B YNPaBIIHHI TpoOMajaMu, IMPOCYBaHHS
1HKJTFO3UBHOI OCBITH, 3aITyCK MPOTrpaM MOJIOJIIKHOTO 0OMiHY B Mexax €C, a Takox
peaizallis eKOJOTIYHUX MPOEKTIB HA MICIISIX.

VYkpaiHa cTaHe MOBHOILIIHHOI 4YacTUHOIO €Bponeiicbkoro Coro3y HE TIIbKU
yepe3 MOJITUYHE PIIICHHS, a 3aBSKH HOBOMY MOKOJIIHHIO — MOJIOJIUM YKpaiHIISAM,

K1 BJK€ CbOT'OJIHI MHUCIISITh, 1I0Th, CHIJIKYIOTHCS 1 TBOPSTh y AYCl €BpPONEHCHKHUX
IIHHOCTEeW. BoHn — Ta 3MiHa, sika Bxke Hactana. Came iXHsS Bipa B Maﬁ6yTHe,
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HeOalIyKIiCTb 1 TOTOBHICTb OpaTW BIANOBIAAIBHICTH 37IaTHI TEPETBOPUTH
€BPOIHTETPAIlilO 3 MOJITUYHOI ACKIapallil Ha )KUBY PEalbHICTb.

MaiibyTHe He mpuiine came — ioro dopmyemo mu. | Hama Ykpaina B €C
MMOYMHAETHCS 3 HAC CAMUX.

Ile # o3Hayae CTBOpPEHHS CcIpaBll «CBPONEUCHKOI YKpaiHW» — JepKaBu
IIHHOCTEHN, MOYKJIMBOCTEH, aKTUBHOTO TPOMASTHCTBA 1 MOJIOA1KHOTO JIIJIEPCTBA.
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